
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Peterson Petroleum
AFFIDAVIT OF MAILINC

for a Hearlng with Regard to a Bond Required
under Section 283 of Artlcle I2-A of the Tax Law.

State of New York :
s s .  3

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
lTth day of May, 1985, he served the wLthln not lce of Decislon by cert l f led
mai l  upon Peterson Petroleum, the pet i t ioner ln the wlthin proceedin|,  by
enclosing a true copy thereof i.n a securely sealed postpal.d wrapper addressed
as fol lows:

Peterson Petroleum
ATTN: John D. Yeager
Box 17
Iludson, NY L2534

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the UnLted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the pet l t ioner
herein and that the address set forth on sald nrapper ls the last knowtt address
of  the  pe t i t ioner .

Sworn to before ne thLs
17th  day  o f  May,  1985.

Authorized
pursuant to

ister oaths
sec t lon  174



S T A T E  O F  N E I I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

tr lay 17, 1985

Peterson Petroleum
ATTN: John D. Yeager
Box 17
Hudson, NY 12534

Gentlemen:

Pl-ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adminl-strattve level.
Pursuant to section(s) 283 of. the Tax Law, a proceedlng in court to revLew an
adverse decision by the State Tax Commission nay be Lnstituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th ls  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Littgation Unit
Building /f 9, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEId YORK

STATE TN( COMMISSION

In the Matter of the Petit lon

o f

PETERSON PETROLEIru INC.

for a Hearlng with Regard to a Bond.Requl.red
under Seetion 283 of Artlcl-e 12-A of the Tax
Law.

DECISION

Peti t l .oner,  Peterson Petroleum fnc.,  P.O. Box 17, Hudson, New York 12534r

filed a petLtion for a hearLng with regard to a bond requlred under sectlon 283

of Art ic l-e 12-A of the Tax Law (Fl l -e No. 58416).

A fornal hearing was held before James J. Morrls, Jr., Hearing Officer, at

the offlces of the St,ate Tax Connnisslon, BuiJ.ding /19, State Offlce Campus,

Albany, New York, on March 5, 1985 at 9:15 A.M. Pet i t ioner appeared by John D.

Yeager, Vlce President. The Audit Dlvision appeared by John P. Dugan' Esq.

(Thomas Sacca, Esq.,  of  counseL).

ISSUE

!{hether the Audlt Dlvislon

nal.ntalnlng lts reglstration as

ln  the  amount  o f  $788,000.00 .

properly required pet l t loner,

a motor fueL distr lbutor '  to

ae a condltlon of

fl1e a eurety bond

FINDINGS OF FACT

1. In a letter dated August 301 1984, the Audtrt Dlvision requested that

petltloner, Peterson Petroleum Inc., fl le a current unquallfled flnanclal

atatement certified by a certtfled publlc accountant purauant to an audlt

conducted by such certlfied publ-ic accountant. The letter advised Petltloner

that the flnancial- statement would be anaLyzed ln conjunctlon wlth lts motor
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fuel- tax account ln order to determlne whether a surety bond would be requlred.

2. In a l -et ter dated October 22, 1984, petLt loner advlsed that l t  ex-

pected its fLnancial statement to be conpleted by November' 1984 and that a

copy thereof woul-d be fonsarded to the Audlt Dlvlslon at that tl 'me.

3. Pet l t loner,  a reglstered dlstr lbutor of motor fuel ,  purchases motor

fueL both wlthln and wlthout the State of New York and has been ln buslnees for

over tlrenty years. Petitloner onns or operates service statlon outlet8, nakes

eal-es of motor fuel- to other reglstered dlstrlbutors ln thls state and makes

sales and transfers of motor fuel- outslde the State of New York.

4. Petltioner, for at least the last twelve years, has enployed the same

accounting fLrn to maintain lts books and records. PetLtionerfs flscal year

ends the thlrtieth day of June.

5. John D. Yeager petltlonerrs Vice-President etated at the hearlng that

petltlonerts current fl"nanclal statement for the fiscal year ended June 30,

1984 was not yet availabl-e and that although lt was expected that lts flnanclal

statement for the fiscaL year ended June 30, 1985 would be an unquallfled

flnancial statement certLfied by a certifted publlc accountant pursuant to an

audlt, sald statement for the fl.scal year ended June 30, 1984, when avaflable,

would not be so certlfied. He llkewlse stated that petltionerrs flnanclal

statements for lts several prevlous fiscal years nere not unquallfled financlal

statements certlfied by a certified publlc accountant pursuant to an audlt.

6. The record contains no infornatlon concernlng petttlonerts current

assets, l labi l l t ies, net worth and f l .nancial  status.

7. In deternlning the amount of the bond to be posted by petltioner, the

Audlt Divlslon reviewed petltionerrs Return of Tax on Motor Fuels for the eix
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months of l"Iarch, 1984 through Auguet, 1984 lncluslve. For that perlod, Peti-

t lonerrs returns refLect that pet i t ioner purchased and sold in excess of

14r000,000 gal lons of motor fuel  of  whlch sales of approxlnately 2.7 nl l l lon

gallons were claimed exempt as out-of-state sales or tax-free lnterdletrlbutor

ga les .

For said slx months, petitlonerta returns adnlt taxable sales of notor

fuel generat lng a gross l labl l l ty for tax ln excess of $875r000.00. However,

petltionerts l-labillty for motor fuel- tax actual-ly requl.red to be renitted to

the Department for such slx month perLod was $788,I79.84 due to credLte (l.n

excess of $90r000.00) for motor fuel-  tax pald on purchases of motor fuel .

8. Petitloner subnitted to the Department a worksheet schedullng lts

motor fuel- tax paynents to the Department for the perlod September' L975

through November, 1984. The taxes for the three most recent conplete calendar

years, as ref lected on that worksheet,  disclose:

a) For the calendar year 1981, petitloner clalmed an annual tax

J- iabl l l ty of  approxlnate.Iy $1,596,672.00. Pet l t loner 's average l tabl l t ty

for any slx months ln such year would therefore be approxlnately

$788,312.00. However,  pet l t ionerrs actual l labl l t ty for the elx months of

May, 1981 through October,  1981 tncluslve was approxinately $961'737.00.

b) For the calendar year L982, petitloner clalmed an annual tax

1-labiJ- l ty of approxinateLy $1,637,802.00. Pet i t loner 's average l labt l l ty

for any six months in such year would therefore be approximately

$818r901.00. However,  pet l t ionerrs actual l labl l l ty for the elx months of

January, 1982 through June, 1982 lncluslve rtas approxlmately

$ 1 , 0 3 3 , 2 6 4 . 0 0 .
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c) For the calendar year 1983, petltloner cLalmed an annual llabil-lty

of approxinately $1,312,014.00. Pet i tLonerrs average l- lablJ- l ty for any

sLx months ln such year wouJ.d therefore be approxlmately $656'007.00.

However, petltlonerts actual llabtltty for the six months of January, f983

through June, 1983 lncluslve was approximately $706,824.OO.

Sa id  schedu le  a lso  re f lec ts  a  l lab l l t t y  o f  $ I '2461777.00  fo r  the

perlod January, 1984 through November, 1984 whlch, when proJected to a fuLl

twelve months, would ref l -ect an annual-  J-tabt l l ty of  $1,3601120.00 for 1984 and

a slx month average therefor of $6801000.00.

9. The record does not refLect whether and to what extent, lf any, the

clalned tax llablllty actuaLl-y required to be remltted to the Tax Department

for any partlcular nonth or year as shown on the worksheet subnltted by petl-

tl.oner nay have been reduced by credlts for motor fuel tax paid by petltloner

upon lts purchases of motor fuel-.

CONCLUSIONS OF I.AW

A. That sectlon 283 of the Tax Law provldes, ln part:

"[t]he tax cornmission may requlre any dlstributor to ftle wlth the
department of taxatlon and flnance a bond issued by a surety conpany
...in such amount aa the tax coonlssion may flx, to secure the
paynent of any sums due from such dLstributor pursuant to [Artlcle
12-AJ. The tax comrnlsslon may require that such a bond be flled
before a dlstributor ls registered, or at any tlme when ln its

Judgnent the sane is necessary aB a protection to the revenues under

[Art lc le 12-A] .  r '

B. That 20 NYCRR 414.1 (c),  ef fect lve January 19'  1984' provldes as

fol lows:

t ' (c) The department,  ln order to protect artLcLe 12-A revenuee' wi l l
periodically review the financlal status of reglstered dletributorg
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and may' at any tlme subsequent to registration of any person, as a
dlstributor, requLre any such dlstrlbutor to submlt to the dePartment
a completed:

(1) notor fuel  dlstr ibutor lnfornat lon report  ( forn TP187.16);
and

(2) current unqual-lfled flnanclal statement certlfied by a
certlfied publlc accountant pursuant to an audlt conducted by
h l m . I t

Sald regulatlon, at subdlvislon (d), further provldes, in relevant Part' ag

fol lows:

t ' t l l f  any dlstr lbutor fal ls to meet ln fuLl  the requirements of
subdl.vlslon (c) (2) ot this sectlon, a bond equal to six months tax
1 1 a b i l - 1 t y w 1 ] - 1 b e r e q u i r e d o f s u c h d l s t r 1 b u t o r I @ ' o f t h e n e t
worth or flnancial- status of such distrLbutor. In cases where an
appllcant or dlstrlbutor shows flnanclal hardship by reason solely of
the requlrements of subdivlsions (b) (2) and (c) (2) ot thls sectlon
that the unquallfied financlal- statement be certlfled by a certlfled
public accountant, the State Tax Con'rnlsslon, on Petltion, elther
through the hearing process or on the motLon of the State Tax Comis-
sLon, nay pernLt a licensed public accountant not a certified publlc
accountant,  to cert l fy such f inanclal  statement."  [2O NYCRR 414.1(d);
emphasis added. l

C. That petl.tloner has not submLtted, as required, an unquallfled flnan-

cial statement certlfted by a certlfled publlc accountant purauant to an audlt

conducted by such certlfled publlc accountant. The purpose of thls requlrement

ls to provide lndependent verlfication of the rel-lablllty of a dlstributorrs

financlal statements and, ln turn, lts financial conditlon. Accordlngl-y' ln

the absence of such a statement, a bond equal to six monthst tax ltabil-lty ts

required.

D. That the Tax Law and regulatlons do not speclfy which perLods are to

be used in computlng the six month tax llablllty whlch serves as the basls for

settlng the bond requirement. It ls inpllclt, however, that the bond should be

eet at an amount which accuratel-y refJ-ects petltlonerts tax llabillty.
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In the instance at hand, had petitioner nodlfled lte purchaslng

practices for the period March through August, 1984 and purchased alL lts fuel

tax free, petltlonerrs actual tax llablllty and the Audlt Divislonfs deternln-

ation of the amount of the bond required baeed upon euch perlod would have beea

ln  excess  o f  $788r000.00 .

Using lnfornatLon concernlng petltlonerfs mogt recent years of oper-

at lon (1981 - 1983, plus the proJected f lgures for the year 1984)r pet l t tonerrB

annual l iabl l l ty to the Department f luctuated from $1.596 nlLl lon ln 1981, uP

to $1.637 nl l l ion in 1982, down to $f.312 nl l - l lon ln 1983 and a proJected r ise

to $1.360 ni l l lon in L984, and pet i t ionerrs slx month average and actual

llabillty for stx consecutive months for such years lrere:

Actual Llabtltty For
Slx Month Any Stx Consecutlve

Year Average Months During the Year

1 9 8 1  $ 7 8 8 , 3 1 2  S  9 6 L , 7 3 7
1 9 8 2  8 1 8 , 9 0 1  r , 0 3 3 , 2 6 4
1983 656,007 706,824
1 9 8 4  6 8 0 , 0 0 0  7 8 8 , 1 7 9

There ts no deflnite pattern to petitlonerts actual ltablllty for any

slx consecutlve six months during the year, said amounts being attributabJ.e to

the months of January through June for the years 1982 and 1983' the monthe of

May through October for the year 1981 and the nonths of March through August

for the year 1984.

There is nothing ln the record to indlcate whether or not petitlonerts

buslness has actually fluctuated, as is reflected by these fLgures' or has ln

fact remained relatively stable wlth any fluctuatlon in petltlonerts tax

l lablJ- l ty belng attr lbutable to pet i t loner 's purchaslng pract lces.
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E. That in protectLon of the revenuea requlred to be paid by PetLtl.oner

to the Department pursuant to Artlcle l2-A of the Tax Law, the Audlt Dlvisionrs

determlnatlon to set the amount of the bond required to be flled at $7881000.00

ls not excessive, unreasonable, or unrepresentatLve of petitLonerrs llablllty

for tax over any slx consecutlve nonthl-y perl-ods or any slx monthst average.

F. That the pet l t lon of Peterson Petroleum Inc. ls,  ln al l  respecta,

denied.

DATED: Albany, New York STATE TAX COMMISSION

MAY 1.'i 1985


