
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Mira Oi I  Co.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Motor FueI Tax
under Article 12A of the Tax law for the Period
tT l t t  -  u te.

AIT'IDAVIT OF D{AIf,ING

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
20th day of Decenber, 1983, he served the within notice of Decision by
cert i f ied mail upon Mira Oil Co., the petit ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mira Oi I  Co.
At tn:  Michael  D 'At t i lo
53  S .  Ma in  S t .
Spring Valley, NY 10977

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
hereln and that. the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
20th day of December, 1983.

Authorized to administer oaths
pursuant



STATE OF NELI YORK

STATE TAx COMMISSION

In the Matter of the Petition
o f

Mira Oi l  Co.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Motor Fuel Tax
under Article 12A of the Tax law for the Period
L2 /77  -  z l t& .

AIT'IDAVIT OF I{AILINC

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of Decenber, 1983, he served the within notice of Decision by
certified mail upon Thomas A. Condon, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Thonas A. Condon
Birbrower, Montalbano, Condon, Seidenberg & Frank
20 Squadron Blvd.
New City, NY 10956

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
20th day of December, 1983.

Authorized to administer oaths
pursuant to sect ion 17



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December 20n 1983

Mira Oi l  Co.
Attn: Michael DtAtt i lo
53  S .  Ma in  S t .
Spring Valley, NY LA977

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right
Pursuant to section(s) 288 of the
adverse decision by the State Tax
Article 78 of the Civi l  Practice
Supreme Court of the State of New
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner t s Representative
Thomas A. Condon
Birbrower, Montalbano, Condon, Seidenberg & Frank
20 Squadron Blvd.
New City, NY 10956
Taxing Bureau' s Representative

of review at the administrative level.
Tax Law, a proceeding in court to review an
Commission may be instituted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months fron the



STATE OF NET{ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :

o f :

l,lIM OIL COMPAIIY : DECISION

for a llearlng to Revlew a Determi.nation of :
Motor Fuel Tax under Artlcle 12-A of the Tax
Law for the Period Decenbet 1977 through :
February L978.

Pet l t ioner,  Mira Oi l  Conpany, Attn:  Michael DrAtt l lo,  53 S. Maln St. '

Sprlng Val-leyr New York L0977, fil-ed a petition for a hearlng to revlew a

determlnation of motor fuel tax under Artlcl,e 12-A of the Tax Law for the

perlod December, L977 through February, 1978 (flle No. 2730L).

A fornal hearing was held before Frank l{. Barrie, Hearlng OffLcer, at the

offices of the State Tax Commissi-on, Two I'lorld Trade Center, New York, New

York, on Januarl  2O,1983 at 9:50 A.M., with al l  br lefs to be subnlt ted by

June 10, 1983. Petitioner appeared by Blrbrolrer, Montalbano, Condon, Seidenberg

& Frank, Esqs. (Thonas A. Condon, Esq.,  of  counsel) .  The Audlt  Divls lon

appeared by Paul B. Coburn, Esq. (Kevin A. Caht l- l ,  Esq.,  of  counseL).

ISSUES

I. Wtrether the Audlt Division is bound by lts anslrer whlch adnltted that

petitioner paid New York motor fuel- tax on all of its purchases fron Gasoline

llarketers of Anerlca.

II. Whether petltloner, as a result of its lmportation into New York from

New Jersey of motor fuel, is Liable for New York State motor fuel taxes whlch

it contends it pald to a dlstrlbutor llcensed by the State of New York.



2-

Wrether the Department of Taxation and Flnance

with subpoenas prepared by petitlonerrs attorney.

llhether penal-ties shouLd be abated.

shouLd be compelledI I I .

comply

IV .

FINDINGS OF FACT

I, On August 7, L979, the Audit DivLslon lssued a Notice of Determlnation

of Tax Due Under tlot,or Fuel Tax taw agalnst petltloner, llira O11 Companyr

showing addit ional tax due of $12,150.88 plus penalt les of $2,855.46 for the

period November 1, L977 thtough Februaty 28, 1978.

2. The Audit Divlsion determl.ned that New York motor fuel tax ltas not

pald on pet l t ionerts purchase of 151r886 gal lons of motor fuel  f rom Gasol lne

Marketers of Anerlca (hereinafter, rrGasoline Marketerstt) as foll-ows:

Tota l  N .Y.  N.Y.  Tax  Pa ld  N.Y.  Tax  Not
Purchases From by Gasoline Pald by

Gasoline Marketers Marketers Gasol-lne Marketers

-0-
62,366
54 ,013
35,507

November, L977
Decenber, 1977
January, 1978
February, L978

tzr,997
176,O40
70 ,016
94,564

rzL,997
Lr3,674
15,  003
59,057

TOTAL 151,886

According to the tax auditor who testlfied on behal-f of the Audlt Dlvlslon,

New York tax lras not paid by GasoJ-ine Marketers on lnvoices marked ttsun NIfKI

(where the source of the gasoline was Sun Conpanyts Newark terminal-). For

January, 1978 and February, 1978, the gal-lons noted sold during such months on

invoices marked rrsun NWK| totalled 541013 and 351507 respectivelyr as noted

above. However, for December, L977 tll.e total gallons noted sold on lnvoices

marked rrsun NllKrr was only 481867 not 62,366, as noted above.

3. Petitloner, an lndependent selLer of motor fuelr operates several

gasoline servlce statlons under the nane, Super Value O11 Company, ln Rockland

Countyr New York and northern New Jersey adjolning Rockland County.
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4. Petitioner purchased its motor fuel from various aources lncludlng:

Klnber-Allen Petrol-eum Corp., Atl-antlc Rlchfleld, Ashland Petrol-eum, Coastal

States Marketing and Gasoline Marketers. A1-1- purchases were made from motor

fuel storage tank termlnals in New Jersey. Accordlng to the audlt report,

proper motor fuel tax was charged and paid (either New York tax or New Jereey

depending upon location of dellvery) rrexcept Ln the case of Gasollne Marketere

of Aneri.ca.rr The report elaborated as follows:

ItConcurrent audit of Gasoline Marketers of Amerlca revealed that
where GasollnerMarketers was able to have lts suppl-iers charge New
York State tax* for New Jersey plck-ups lt woul-d charge Mlra 011 the
New York tax and remit, same on thelr nonthly I'fI104 reports. In other
lnstances, it would bill Mira Oll the New Jersey tax for New Jersey
pick-ups. The New York tax for these gal-Lonages nere not reported by
Gasol-ine Marketers on thelr lfT104rs."

5. Petitloner arranged for transportatlon of the motor fuel Lt purchased

ln New Jersey to New York by a comnon carrler, Fo1-ey & Sheldon. Petitioner

paid the freight and caused the motor fuel to be lmported to New York.

6. Michael DtAtt l lo,  presldent of pet i t loner,  test i fLed that pet l t loner

and Gasollne Marketers had an agreement whereby GasoLlne Marketers would

col-lect both the federal and state motor fuel taxes and would pay the ProPer

state according to the destlnation noted on the b111 of ladtng.2

7. Petltloner was not reglstered wlth New York State as a licensed

dlstributor of motor fuel products durlng the perlod at issue. Therefore, lt

paid motor fuel tax at the time it purchased its supply of gasoline.

I' 
This language, t'New York State taxrr, whlch origlnaLLy appeared in the audlt

report ,  was later al tered to read rrNo state taxtt .

2 
Petitionerrs position ls that on gasoline that rf,ent to lts New Jersey

service stations, New Jersey tax lras pald to Gasollne Marketers and on gasollne
that went. to its New York service stations, New York tax was paid to Gasollne
llarketers. ||E)PORT T0 NE![ YORK| is noted on the bottom of involces f or gasoline
purchased by petitioner from GasoLlne Marketers which was shipped to New York.
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8. A11 of pet i t lonerts suppl iers,  except for Gasol lne Marketers, col lected

the notor fuel tax of the state where the gasoline was final-ly delivered. Even

Gasoline Marketers collected New York motor fuel taxes on a substantial portioa

of pet i t lonerts purchases durlng the perlod at issue. Mr. DrAtt i lo test l f led

that rrlt was my understandlng that as long as we pay the taxes to the supplier,

everything was okay...tt Howeverr oo€ of Gasollne Marketerrs suppllers, Sun

Company, did not charge motor fuel tax depending on the final destlnation of

the gasollne. A letter dated Aprll 19, 1979 of W.A. Bauernschmldt, Manager of

Excise Taxes for Sun Company, to the Audit Divlslon, part of Exhiblt I 'G"

herein, provldes as fol-lows:

ttYou can be assured we have never charged the New York Gasoline Tax
on any invoices for Gasoline Marketers. Gasollne Marketers plck up
gasoline at our Newark, New Jersey termlnal in their own trucks and
lre are, therefore, obliged to charge then the New Jersey tax and
remlt  l t  to the State of New Jersey.t t

Therefore, it Ls reasonable to conclude that the gasoline upon which no New

York motor fuel tax was paid by Gasoline Marketers was purchased from Sun

Conpany in Newark, New Jersey. New Jersey motor fuel tax was pald on such

purchases. Consequently, when Gasollne Marketera resold the New Jersey tax

paid gasol-ine to petltioner, the tax paid by Mlra 011 to Gasoline Marketers for

such Sun Company gasoline was apparently treated by Gasol-ine Marketers as Nelt

Jersey motor fuel  tax.

Nevertheless, petltioner contends that the New Tork State motor fuel tax

was paid to Gasoline Marketers, a motor fueL dLstrlbutor reglstered and llcensed

by New York State, to be paLd over to New York State, and that its payment to

GasolLne Marketers relleves it of further Llabillties for New York motor fuel

taxes. Petltioner argues that Gasollne Marketers ls an agent of the State of
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New York and lts payment to Gasoline Marketers is equlvalent to paynent to the

principal,  the State of New York.

9. Petitioner prepared three subpoenas in an attempt to conpel the

presence at the heari.ng hereln of the auditors who perforned the audit at t88ue

and to obtain tax records concerning Gasoline Marketers. Petitloner contends

that the Conmission should enforce the subpoenas slnce accordlng to petltlonerfe

representative, ItWe are unable to defend this action without that informatlonrr.

10. Petltioner acted J.n good falth and dld not lntentionally fall to pay

New York motor fuel tax. It relled on an understanding lt had wlth one of its

suppJ-iers, Gasoline llarketers. Ilowever, there ls no evidence ln the record

concerning what steps petLtloner has taken to seek recourse from Gasoline

Marketers, who it believed remitted New York motor fuel tax to the State of New

York on purchases of gasoline whlch had a flnal destination in New York.

11. Petltioner in lts brlef contends that the Audit Divlslon is bound by

lts answer to the petition wherein it admitted that petltioner paid New York

motor fueL tax on all of lts purchases of gasoline from Gasoline llarketers.

CONCLUSIONS OF LAW

A. That while the Audlt Dlvislon admltted ln Lts answer the allegatLon by

petitioner that it paid New York motor fuel tax in ful1 on gasoline purchased

from Gasol-ine Marketers, it ls clear that lt was merely an overslght that the

Audit Division fail-ed to deny such allegation. Thls aLLegatlon is the central

issue ln this matter, and the fact that the Audlt Dlvision went forward wlth

the hearlng herein demonatrates that its intent was to deny such al-legatlon in

its pleadlng. Furthermore, petitioner was completeLy artare of the Audlt

Dlvisionts arguments and naa not prejudlced by the Audlt Divislonts fall-ure to

deny such alLegation. Therefore, the al-legation by petitioner that lt paid New
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York motor fuel- tax on al-l- lts purchases

have been denied by the Audit Dlvlslonrs

State Tax Commisslon, July 15, 1983.

from Gasol-lne Marketera is deemed to

answer. Matter of Robert Dickinson,

B. That pursuant to C.P.L.R. S2308(b),  pet i t loner should have sought

enforcement of lts subpoenas in the Suprene Court slnce lt ls not lrlthln the

jurisdiction of this Comisslon to enforce subpoenas.

C. That Artlcl-e 12-A of the Tax Law lmposes an excise tax upon motor fuel

sold nithLn New York by a distributor. Tax Law 5282.1 deflnes frdletributor",

in part ,  as fol-Lows:

tt(A)ny person' flrm, assoclation or corporation, who or whlch
imports or causes to be imported lnto the state, for use' dietrlbutlon
or  sa le  l r i th ln  the  s ta te r  aoy  motor  fueL. . . r r .

Tax Law $282.5 defLnes t tsale" as fol lows:

rrrSaler shall lnclude, in additton to its normal meanlng, the
transfer of fueL by a distrlbutor into a motor vehicle or lnto a
receptacle from which fuel 1s supplied by hin or it to hls or lts own
or other motor vehlcl-es. rl

Therefore, since the petltloner caused the importatlon into New York of the

gasoline it purchased from Gasoline Marketers (by lts hirlng and payment of a

cormon carrler to transport such gasollne from New Jersey to New York), lt is a

dlstributor for purposes of the motor fuel- tax and is liabl-e for the New York

motor fuel- tax which rtras never paid by Gasoline Marketers as noted ln Finding

of Fact tt2", j1gjgg. Matter of Certified lleatlng 0i1, Inc., State Tax Comlsslon,

February 26, 1975.

However, as noted ln Finding of Fact tt2tt, 
.1ggl, the record provides art

adequate basis for concluding that New York motor fueL tax lrae not remitted by

Gasoline Marketers on onJ-y 481867 gallons for December, L977. Therefore, the

Audlt Diviston is dlrected to recal-culate its determination of motor fuel tax

due for such period.
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D. That Gasol-lne Marketers was not an agent of the State of New York.

The fact that Lt was reglstered and l-lcensed as a distributor of motor fuel by

the State of New York does not transforn it i-nto an agent of the State.

Therefore, petitlonerrs payment to Gasollne Marketers of motor fuel tax, which

it contends was New York motor fuel tax since the fuel was for export to New

York, does not relieve lt of the tax liablllty at issue.

E. That pursuant to Tax Law S289-b, penalties are cancelled slnce petL-

tionerrs failure to pay New York motor fuel tax on ell of lts purchases of

gasoJ-ine from Gasoline Marketers was excusable slnce lt reasonably assumed,

al-though incorrectly, that the tax it paid on such purchases was New York tax

and not New Jersey tax.

F. That the petltlon of Mira 011 Conpany is granted to the extent noted

in Concluslons of Law rrCrt and ttEtt, 
-9gg, but ln all- other respects ls denied.

DATED: Albany, New York STATE TAX COMMISSION

Gd'uia^aoAt-
PRESIDE}IT

DEC 2 0 1983


