
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Everett

of  the Pet i t lon
o f
J. Marshall AFFIDAVIT OF UAILING

for Redetermination of a DefLclency or a Revlslon
of a Determlnation or a Refund of Motor Fuel Tax
under Artlcle 12-A & 2L of the Tax Law for the
P e r L o d  7 / L / 7 4  -  9 / 3 0 / 7 7 .

State of New York
County of Albany

Connle Hagelund, being duly sworn, deposes and says that she is an
employee of the Department, of Taxation and FLnance, over 18 years of age, and
that on the 29th day of June, 1983, she served the within notlce of Declsion by
certlfled malL upon Everett J. MarshalL, the petitioner ln the withln
proceedlng, bI encloslng a true copy thereof in a securely sealed postpaid
rtrapper addressed as f oll-ows:

Everett J. Marshall
411 Lake St .
Chit tenango, NY 13037

and by depositing same encl-osed Ln a postpald properly addressed wrapper ln a
(post office or official deposltory) under the excluslve care and cuetody of
the UnLted States Postal- ServLce lrlthln the State of New York.

That deponent further says that the sald addressee ls the petltLoner
hereln and that the address aet forth on sald rrrapper ls the last known address
of the pet l t ioner.

Sworn to before ne this
29th day of June, 1983.

AUTHORIZED TO TDilINISTER
OAIHS FURSUTNT I0 IAJ( tlAW
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1983

Everett  J.  Marshal l
411 lake  St .
Chittenango, NY 13037

Dear  Mr .  Marsha l l :

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 288 & 510 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Law and Rules, and must be conrmenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths for
the Article 12-A matter and within 30 days for the Article 21 matter. The
time to conmence an appeal starts with the fil ing of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9 State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Peti t ioner t  s Representat ive

Taxing Bureau' s Representative



STATE 0F N[t{t YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

EVENETT J. MARSHAII.

for Revision of a Deternrination or for Refund
of Motor Fuel Tax and Highway Use Tax under
Articles 12-A and 2I of the Tax Law for the
Period July 1, 1974 through September 30, 1977.

Whether the highway use tax audits conducted

a proper basis for the Assessnent of Unpaid Truck

of Unpaid Fuel Use Tax.

DECISION

by the Audit Division provided

Mileage Tax and the Assessnent

Petit ioner, Everett J. Marshall ,  411 Lake Street, Chittenango, New York

13037' filed a petition for revisioa of a determination or for refund of notor

fuel tax and hlghway use tax under Articles 12-A and 21 of the Tax Law for the

period July L' \974 through September 30, 1977 (fife Nos. 26277 and 26278).

A formal hearing was held before Arthur Bray, Hearing Officer, at the

offices of the State Tax Comnission, 333 East Washington Street, Syracuee, New

York, on June 15, 1982 at l :1.5 P.!I. ,  with al l  briefs to be submitted by Septenber 30,

1982. Petitioner appeared prg se, The Audit Division appeared by Paul B.

Coburn, Esq. (Anne W. Murphy, Esq., of counsel).

ISSUE

rINDINGS OF tr'ACT

1. On May 12, 1978 the Audit Division issued to Everett J. l larshall  a

Notice of Determination of Tax Due Under Diese1 Motor FueI Tax Law for the

period July, 1974 through September, 1977. The Notice asserted a tax due of

$10 '730.30,  p lus penal ty  of  $3,626.30,  for  a  to ta l  amount  due of  $141356.60.
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Subsequent to the issuance of the Notice, petitioner provided the Audit Division

with additional infornation. This resulted in a reduction of the assessneat to

the anount of $5,983.90 plus applicable penalty and interest.

2. 0n llay 24, 1978 the Audit Division issued an Assessment of Unpaid

Truck Mileage Tax for the period July, 1974 through September, 1977 which

asserted a tax due of $8,396.06, plus penalty and interest of $21015.04, for a

total amount due of 910r611.10. Subsequent to the Assessment, petit ioner

provided the Audit Division with additionaL iaforuation and, as a re6ult, the

assessment of truck ni leage tax was reduced to $41877.32 plus applicable

penalty and interest.

3. During the audit period, petitioner had three dunp trucks. The Audit

Division deternined the nunber of niles traveled by petitioner's trucks by

examining the odometer readings on repair receipts obtained fron third parties

and frorn odometer readings prepared by petitioner. On the basis of the odometer

readings obtained, the Audit Division deternined that petitioner's trucks

traveled an average of 132 rniles per day. The Audit Division then multiplied

the number of days the three vehicles were in operation by the average number

of niles traveled to determine the total number of niles that petitionerrs

vehicles traveled during the audit period. These computations resulted in a

total mileage of 351.r120 miles. The Audit Division then reduced this f igure by

giving petitioner credit for niles traveled out of state and for miles traveled

off of the state highways. The number of miles renaining, 340,109, were then

allocated as fifty percent laden and fifty percent unladen. After giviag

petitioner credit for the truck nileage tax paid, these computations resulted

in addit ional truck mileage tax due of $4,877.32.
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4. The additional New York State miles deternined fron the truck nileage

tax audit were then used to determine the amount of fuel used in the state.

The amount of diesel fuel that. petitioner consuned was conputed by dividing the

number of miles traveled on New York State highways, determined in the truck

mileage tax audit, by a rate of four miles per gallon. These computations

revealed that petitioner would have been required to utilize 851027 gallons of

diesel fuel during the audit period. Since petitioner could produce receipts

showing that he had paid tax on the purchase of 25,188 gal lons, pet i t ioner 's

def ic iency was prenised on the renaining gal lons at a rate of $.10 per gal lon.

This resurted in addit ional diesel fuel  use tax due of 95,983.90.

5. The rate of four mi les per gal lon was chosen because of the size of

pet i t ionerrs vehicles, the gear rat io of pet i t ioner 's vehicles, and the load

that pet i t ioner 's vehicles could have canied.

6. Pet i t ionerfs records were destroyed in the course of a theft  which

took place on February 7, 1976. The balance of pet i t ioner 's records for the

audit period were incomplete. That is, petitioner did not maintain a conplete

record of the miles his vehiclee t,raveled. Those fuel receipts which peti.tioner

did produce were inadequate, inasmuch as some were duplicates and others did

not contain required information, such as the vehicle identificatioo nunber.

7. At the hearing, petitioner maintained that in Septenber, 1976 he took

one of his trucks to a repair shop because of a defective transmission.

Petitionerrs truck was repaired and returned to him three weeks later. Petitioner

claimed that subsequently he did not use this truck for an additional six

weeks. Petitioner also naintained that the audit period used was not represen-

tative of the mileage over the audit period and that the Audit Division improperly

determined the amount of fuel consuned. Petitioner also testified that there
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lvere additional niles traveled out of state. Ilowever, no docunents substantiating

any of the foregoing propositions lvere presented.

CONCIUSIONS OF IAI,J

A. That 20 NYCRR 483.1, which sets forth the records retention requirements

provided for by Tax Law S507, provides, in general ,  " . . . that every carr ier to

whom a highway use tax permit was issued, for the operation of a motor vehicle,

must maintain an accurate dai ly record of al l  operat ions of such vehicle in

this State.. . r '  wi th certain except ions. Moreover,  in general ,  a diesel t ruck

opera tor ' r . . .must  keep a  fu l l  and  accura te  record  o f  a l l  h is  re ta i l  purchases ,

including a del ivery t icket or invoice with reference to each such purchase.. .r '

showing certain information (20 NYCRR 420.9).

B. That. petitioner failed to produee the records required and offered no

other evidence that would reduce the additional miles or the additional fuel

used as determined by the Audit Division.

C. That the.A,ssessment of Unpaid Truck Mi leage Tax dated tTay 24, 1978 and

Notice of Determination of Tax Under Diesel- Motor tr'uel Tax law dated iTay 72,

1978 are sustained and the pet i t ion of Everett  J.  Marshal l  is denied.

DATED: Albany, New York STATE TAX COI'IMISSION

JUN 2e 1gg3 , /-R- , 'CgLArdl*
PRESIDENT


