
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Mad ison Tax i  o f  Buf fa lo ,  Inc .

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Motor Fuel Tax
under Art ic le 12-A of the Tax Law for the Period
l a /7 /76-3 /3 r /78 .

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before rne this
16th day of July,  1982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the L6th day of JuIy,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Madison Taxi of  Buffalo,  Inc.,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mad ison Tax i  o f  Buf fa lo ,  Inc .
4430 N. Bai ley Ave.
Buffalo, NY 14226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

says that the said addressee is the pet i t ioner
set. forth on said wrapper is the last known address



STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mad ison Tax i  o f  Buf fa lo ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinati-on or a Refund of Motor Fuel Tax
under Art ic le 12-A of the Tax Law for the Period
101r /76-3 /3r /78 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July, L982, he served the within notice of Decision by
cert i f ied mai l  upon Robert  B. Conkl in the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  B. Conkl in
Hodgson, Russ, Andrew, Woods & Goodyear
1 8 0 0 O n e M & T P l a z a
Buffalo, NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

Sworn to before me this
16th day of JuIy,  7982.



STATE OF NEL} YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ye l low Cab Co.  o f  Greater  Buf fa lo ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Motor Fuel Tax
under Article 12-A of the Tax Law for the Period
1 0 / r / 7 6 - 3 / 3 t / 7 8 .

AI'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Yel low Cab Co. of Greater Buffalo,  Inc.,  the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Ye l low Cab Co.  o f  Greater  Buf fa lo ,  Inc .
4430 N. Bai ley Ave.
Buffalo, NY 14226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent. further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
16th day of July,  7982.

that the said
forth on said

is the pet i t ioner
the last known address



STATE OF NEW YORK

STATE TAX COMI'flSSION

In the Matter of the Petition
o f

Ye l low Cab Co.  o f  Greater  Buf fa lo ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Motor FueI Tax
under Article 72-A of. the Tax law for the Period
r0 / t /76 -3 /3 r /78 .

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i / ioner.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  B. Conkl in the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Robert  B. Conkl in
Hodgson, Russ, Andrew, Woods & Goodyear
1 8 0 0 O n e M & T P L a z a
Buffalo, NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the

Sworn to before me this
16th day of July,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 16, 1982

Madison Tax i  o f  Buf fa lo ,  fnc .
4430 N. Bai ley Ave.
Buffalo, NY 14226

Gentlemen:

Please take not ice of the Decision of the
herewith.

State Tax Conmission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 288 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the cornputation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit.igation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Robert B. Conklin
Hodgson, Russ, Andrew, Woods & Goodyear
1800OneM&TPIaza
Buffalo, NY 14203
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 16, L982

YeI Iow Cab Co.  o f  Greater  Buf fa lo ,  Inc .
4430 N. Bai ley Ave.
Buffalo, NY 14226

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 288 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone / f  (518) 457-2A7o

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive
Robert B. Conkl in
Hodgson, Russ, Andrew, l,/oods & Goodyear
1800 One I'I & T PLaza
Buffalo, NY 14203
Taxing Bureau's Representat ive
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STATE OF NEU YORK

STATE TAX COT{MISSION

In the Matter of the Application

o f

MADISoN TAXI OF BIItrT'Ato, INC.

for a Hearing to Review a Determination of
Motor FueI Tax under Article 12-A of the Tax
Law for the Period October 1, 1976 through
M a r c h  3 1 ,  1 9 7 8 .

DECISIOI{

In the Matter of the Application

o f

YELLoW CAB C0. OF GRXATER BIfiT'.AI.O, INC.

for a llearing to Review a Deternination of
Motor Fuel Tax under Article 12-A of the Tax
Law for the Year 1977.

Pet i t ioner,  Madison Taxi of  Buffalo,  Inc.,  4430 North Bai ley Avenue,

Buffalo, New York 14226, filed an application for a hearing to review a deternination

of notor fuel tax under Article 12-A of the Tax Law for the period 0ctober l,

1976 through March 31, 1978 (f i le No. 252}i l .

Pet i t ioner,  Yel low Cab Co. of Greater Buffalo,  Inc.,  4430 North Bai ley

Avenue, Buffalo, New York L4226, filed an application for a hearing to review a

determination of motor fuel tax under Article 12-A of the Tax Law for the year

1977 (Fi le No. 25207).

A consolidated formal hearing was held before Doris E. Steinhardt, Ilearing

Officer, at the offices of the State Tax Comission, State Office Building, 65

Court Street,  Buffalo,  New York, on July 7, 1981 at 1:45 P.M. and coot inued to

conclusion on JuIy 8, 1981 at 1:15 P.M. Pet l t ioner appeared by f fodgeon, Russ,

Andrews, Woods & Goodyear,  Esqs. (Robert  B. Conkl in,  Esq.,  of  counsel) .  The
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Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

o f  counse l ) .

ISSUE

Whether petitioners, which own a fleet of
I

to reimbursement for motor fuel taxes paid, by

the Tax law.

(Pat r i c ia  L . Brunbaugh, Esq.,

l icensed taxicabs, are ent i t led

vir tue of sect ion 289-c.S(b) of

FII{DINGS OF FACT

1. Pet i t ioner,  Madison Taxi of  Buffalo,  Inc. ("Madison Taxi") ,  f i led

applications for refund of motor fuel tax for the periods April 1, 1976 through

September 30, 1976; October 1, 1976 through l larch 31, L977; Apri l  1,  1977

through September 30, 1977; and October 1, 1977 tinrough March 31, 1978. The

Audit  Divis ion denied Madison Taxirs claims as to the last two periods. The

Division initially alLowed and paid the claims for the first two periods but

thereafter disal lowed said claims; oa January 31, 1979, i t  issued to l {adison

Taxi a Notice of Determination of Tax Due under Motor FueI Tax Law, asserting

taxes  in  the  amount  o f  $41601. .40 ,  p lus  pena l t ies  o f  $1 ,449.44 ,  fo r  a  to ta l

amount  o f  $6 ,050.84 .

2. Pet i t ioner,  Yel low Cab Co. of Greater Buffalo,  Inc. ( ' rYel low Cab"),

filed applications for refund of motor fuel tax for the periods January 1, 1977

through June 30, 1977 and July 1, 1977 through Decenber 31, 1977, which claims

the Audit Division initially allowed and paid but subsequently denied. 0n

January 31, 1979, the Audit Division issued to Yellow Cab a Notice of Deternination

of Tax Due under llotor Fuel Tax Law, asserting taxes due for 1977 under Article

12-A in the amount $41820.79, plus penalt ies of $1,084.68, for a total  anount

o f  $ 5  , 9 0 5 . 7 4 .
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3. Madison Taxi is the whol ly-owned subsidiary of Yeltow Cab. Both

pet i t ioners are f leet taxicab operators. During the period under considerat ion,

pet i t ioners operated 159 l icensed taxis,  at  a f ixed rate of fare, in Buffalo,

New York and also serviced the surrounding communities of Kenmore, Cheektorraga,

Tonawanda and North Tonawanda. Petitioners enploy approximateLy 22 individuals

as mechanics, dispatchers and off ice personnel.

4.  Pet i t ioners purchased gasol ine for their  taxicabs from suppl iers in

bulk '  at  a f leet discount.  Pet i t ioners paid appl icable Federal  and State motor

fuel taxes upon such purchases. Each of pet i t ionerst three business locat ions

(360 Niagara Street,  Buffalo;  3409 Broadway, Cheektowaga; and 4430 North Bai ley

Avenue) contains faci l i t ies for the underground storage of gasol ine. Pet i t ioners

are l icensed by the appropriate jur isdict ions to store and selI  fuel .

5.  Pr ior to January, 1976, pet i t ioners employed taxicab dr ivers and

remunerated them based upon 50 percent of their gross revenue (fares), from

which were deducted Federal  and State taxes, social  securi ty and a charge for

gasol ine cons'med during the part icular dr iver 's operat ion of his cab.

6. Comnencing in January, 7g76, pet i t ioners leased their  cabs to taxi

dr ivers in order to avoid the problem of employee pi l ferage of fares, among

other reasons. The lease agreement which the dr ivers execute on a dai ly basis,

together with the var ious chargesr may be summarized as fol lows:

(a) flat fee, based upon the number of hours for which the driver leases

the  veh ic le :  $13.00  fo r  12  hours ,  $12.00  fo r  10  hours ,  $11.00  fo r  8  hours l

(b) mi leage charge: 15C per ni le,  Monday through Friday, L3Q per mi le,

Saturdays, Srndays and hol idays;

(c) charge for gasol ine used in the cab during the lease period: 559 per

ga l lon ;
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(d) charge for dispatch service: 50S per hour.

Ifhen the driver leases the cab, the vehicle has a tankful of gasoline.

hlhen he returns the car, it is refil led, and he is billed the per gallon charge

for fuel  used.

The driver is charged an additional flat fee and an additional amo 'nt

for dispatch service if he keeps the cab out for longer than the time for whi.ch

he contracted.

A11 of the above amounts are added to arrive at a subtotal, upon which

7 percent " tax, miscel laneous and othertr  is calculated. The lease agreement

form in use early in the audit period contained the printed word "tax" and the

handwritten words "miscellaneous and othertt, 8t which line the conputation rdas

done. Beginning in the middle or latter part of 1976, as the older forms ran

out' petitioners began use of a smaller form which contained the printed words

"tax, miscellaneous and other", at which line the 7 percent computation rdas

done. Nevertheless, the gasol ine charge is included in the subtotal  against

which the 7 percent is appl ied.

A two dol lar per day charge is next made for col l is ion insurance.

FinaIIy,  authorized charges, that is,  charges to customer accounts

approved by Madison Taxi or Yellow Cab prior to the start of the particular

trip' are subtracted. Generally, the authorized charges to customer accounts

exceed the total amount due petitioners from the driver under the lease.

7. Pet i t ioners seII  gasol ine to dr ivers at cost.  Since L976, and the

sharp r ises in oi l  pr ices, however,  pet i t ioners are not not i f ied by suppl iers

of the precise cost of  gasol ine unt i l  two or three days subsequent to purchase.

Consequent ly,  pet i t ioners occasional ly charge dr ivers less than their  (pet i -

t i o n e r s r )  c o s t .
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8. Pet i t ioners sel l  gasol ine to dr ivers in order to provide proper care

of their taxis and in order to conserve fuel. This practice ensures that the

tank will be fil led for the next driver who leases the car, and that drivers

will attempt to linit fuel consumption.

9. It is customary for drivers to obtain additional gas at the business

Iocation fron which they leased their cabs, but it is not nandatory that they

d o  s o .

10. Madison Taxi and Yellow Cab each bear the cost of registration and

insurance for the vehicles they own. In addition, petitioners perform all

necessary repairs and maintenance, including body repair and painting, for

their  cabs.

CONCLUSIONS OF tAW

A. That paragraph (b) of subdivis ion (3) of sect ion 289-c of the Tax Law

provides for reimbursement of a taxicab licensee who or which has purchased

motor fuel on which the taxes imposed by Article \2-A have been paid, "provided

such motor fuel . . .has been consuned by such l icensee in the operat ion of a

taxicab in Lhis state.r '

B. That paragraph (c) of  subdivis ion (3) of sect ion 289-c provides that

when a claim for reimbursement is made by a taxicab licensee, the claimant must

sat isfy the Department of Taxat ion and Finance that " . . .he has borne the tax

and that. the amouat clained is the amount of such tax reinbursable rrnder

paragraph (b ) . . .o f  subd iv is ion  th ree  o f  th is  sec t ion . "

C. That among the charges made to lessee-drivers by petitiooers rdas a

charge for gasol ine used, based upon pet i t ionersr cost.  The lessee-dr ivers

were thus the parties who carried the burden of notor fuel tax. Petitionere,
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having failed to satisfy one of the requirenents set forth in sectioa 289-c.3(c),

do not gualify for refund.

D. That penalties and interest. in excess of the nininun statutory rate

are hereby cancelled.

E. That the petition of Hadison Taxi of Buffalo, fnc. is denied and the

notice of determination issued January 31,. 1979 is sustained, together with

such additional ninimum interest as may be due; and further, the petitioa of

Yellow Cab Co. of Greater Buffalo, Inc. is denied and the notice of deternination

issued January 31, 1979 is sustained, together with such additional nininum

interest as may be due.

DATED: Albany, New York

JUL 16 1982
STATE TN(

ACTING


