
STATE OF ITE!{ YORK

STATE TN( CO}IMISSION

In the llatter of the Petition
of

Lionel Leasing Industries Co., Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Highway Use Tax
under Article 12-A & 27 of the Tax law for the
Per iod  10 /73  -  9177.

AITIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the State Tax Comnission, over 18 years of age, and that on the
28th day of Septenber, 1983, she served the within notici of Decision by
certif ied mail upon lionel Leasing Industries Co., fnc., the petit ioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid r+'rapper addressed as follows:

Lionel Leasing Industries Co., Inc.
Attn: Joel Goldberg, President
OId Route 17, Box A
Harris, NY 12742

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ure this
28th day of September, 1983.
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STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Petition
o f

L ionel  Leasing Industr ies Co. ,  fnc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Highway Use Tax
under Article 12-A & 21 of the Tax Law for the
Per iod L} / l l  -  9 / l l .

AFFIDAVIT OF UAIIING

State of New York
County of A1bany

, Connie Hagelund, being duly sworn, deposes and says that she is an
eTployee of the State Tax Commission, over 18 years of age, and that on the
28th day-of September, 1983, she served the within notice of Decision by
certified mail upon Irwin R. Gitlin the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securily sealed
postpaid wrapper addressed as fol lows:

Irwin R. Git l in
Brizel, Berkowitz & Git l in
55  S .  Ma in  S t .
l iberty, NY 12754

and by depositing^s,ame enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unaei the- extlusive care and cuitody of
the United States Postal Service within the State of New York.

_ - That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wiapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of September, 1983.

AUTHOBIZED TO ADMINISIER
oA?HS PI,IRSU{I{T f0 fAX IJAW
SECTION r7T



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Septenber 28, 1983

lionel Leasing Industries Co., Inc.
Attn: Joel Goldberg, President
01d Route 17, Box A
Harris, NY 12742

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 288 & 510 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Law and Rules, and nust-be copnenced in
the Suprene Court of the State of New York, Albany County, within 4 months for
section 288 and within 30 days for section 510 from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /i9 State Canpus
Albany, New York 12227
Phone /l (518) 451-2010

Very truly yours,

STATE TAX COUI'flSSION

Petitioner t s Representative
Irwin R. Gitl in
Brizel, Berkowitz & Gitl in
55  S.  Ma in  St .
Liberty, NY 12754
Taxing Bureau's Representative



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

LIONEL LEASING INDUSTRIES CO., INC.

for a Hearing to Revlew a Determlnation of
tlighway Use Tax under Articles l2-A and 2L of
the Tax Law for the Perlod October, L973 through
September ,  L977.

DECISION

Petl t ioner,  Lionel Leaslng Industr ies Co." Inc.,  1@: Joel-  Goldbergr

Presldent,  01d Route 17, Box A, Harr is,  New York L2742, f i led a petLt ion for a

hearing to review a determinatlon of highway use tax under Artlcles 12-A and 21

of the Tax Law for the perlod October, 1973 through September, 1977 (Fil-e No.

22984).

A formal hearing was hel-d before Dennls M. Galllher, Hearlng Offlcer, at

the offices of the State Tax Connnisslon, Two WorLd Trade Center, New York, New

York'  on November 30, 1982 at 1:30 P.M. Pet l t loner appeared by Brlzel ,  Berkowitz

& Git l ln ( Irwin R. Git l - in,  C.P.A.).  The Audit  DivisLon appeared 6y Paul B.

Coburn, Esq. (James F. Morr is,  Esq.,  of  counseL).

trltrether additional highway use tax was properly deterurlned by the Audlt

DLvlsion, based upon uprdard adjustments to both the total (reported) nll-eage

traveled by petittoner upon New York State roads and the weight of petitlonerts

tractor-trailer combinations .

FINDINGS OF FACT

1. On Apri l

Leasing Industrles

Tax ln the amount

25, 1978, the Audlt Divlsion Lssued to pet-ltioner, Llonel

Co.,  Inc. ( t 'L ionelr t) ,  an Assessment of Unpald Truck Ml leage

of $221964.83 pLus penal-ty and interest, and an Assessment of
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Unpaid Fuel Use Tax ln the anount of $14,488.80 plus penalty and interest.

These assessments were issued on the basis of a f ie ld audit  of  pet i t lonerfs

books and records coveri-ng the period from October, 1973 through September,

t 9 7 7 .

2. Pet i t loner,  by i ts presidentr Joel Goldberg, executed a consent

allowing the assessment of diesel and truck niJ-eage taxes for the perl.ods

n. . . IO l74  & LOl73 rh rough I I /77  & IO177. . . "  to  be  made ar  any  t lme on  or  be fore

Apri l  30, L978.

3. Petltloner is engaged in the business of selling egg cases (corrugated

boxes) and egg cartons. Petitloner makes no sales at retall, but rather is

engaged in wholesale sel-ling to egg farmers. Petltlonerts sal-es are, ln

general, made on a regular basis to the same cust,omers, with orders being

predominantl-y in large volume, such as by the tractor-traiLer load.

4. Petitioner delivers its products in its own vehicles to the majority

of lts customers, with only a few customers pLcking up the product themselves.

On occasion petitloner delivers to these l-atter customers r*ren the customersl

own vehicles are not operable or avallable. In addition, petitloner, on occaslon,

carries back l-oads of freight ln its trallers for other companies (t'backhaulingtt)

after petitioner makes a del-Lvery of its own product. According to testlmony,

backhaullng rtas done to avoid haul-ing an empty trailer back to petltionerrs

home base and provided only a small portion (5 or l0 percent) of petitionerts

overal l  act lv i ty.

5. During the perLod at issue, petitioner had eleven tractors operating

under valid permits. The heaviest tractor-trailer combination welghtr per the

perni ts f l led by the pet i t ioner,  was 84,548 pounds. Pet l t loner f i led i ts tax

returns under the maximum gross weight filtng optLon and paid tax, per tts
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returns, on a gross weight of 53,000 pounds for a1l- conbinations of its tractora

and t ra l le rs  ( tax  ra te  o f  .019) .

6. The Audlt  Divls ionrs auditor lnspected pet i t lonerrs avai labl-e weLght

records, vehicle permlts, motor vehicl-e reglstration truck scale tickets, loads

actually carried and a few bills of lading. In addition, the audltor weighed

one of petitionerfs tractor-traiLer comblnations on a truck scale to verlfy its

enpty (tttarett) welght. The audltor noted that neither petitionerrs returns nor

its records identified speciflc tractor-trailer combinatlons utll-lzed' and

further that petitioner hauled trallers registered to other carrlers whlch' ln

comblnat ion with pet i t ionerrs tractors, exceeded the 531000 pound weight

reported by petitioner on its returns. Based upon the foregoing information,

the auditor concluded that the 53,000 pound weight reported by petltioner waa

lower than the actual weight carrled, but also that the pernLtted welght of the

heaviest combinatlon (84,548 pounds) was higher than the actual welght. The

auditor computed tax on a weight factor of approxlnately 72,000-741000 pounds

( tax  ra te  o f  .0325) .

7. In computing the mileage traveled during the audit period by four of

petitionerrs eleven permitted tractors, the auditor revlewed seguentlal odoneter

readings for these four tractors taken from road block checks, fron dealerrs records

(sales records of deal-ers fron whom petitioner bought the vehicles), and from

availabl-e fuel and repair bills which indicated odometer readlngs. In addltlon

to the four tractors, an estinate of mileage for five additional tractors was

made. This est imate, based on a rate of 11000 miles per month for each tractor

during the 48-month audit perlod, resuLted ln an additLonal 240,000 ml.les for

the fLve tractors. These five tractors rrere older models whlch were used by
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pet i t ioner for local haul ing and as standby vehicles. No addit ional rni leage

Idas colqputed with respect to petitioner's two remaining permitted tractors.

The auditor testified that the foregoing nethod of arriving at additional

mileage (the odometer readings fron various sources and the estimation) sere

ut i l ized because no support ing documents (dr ivers'  logs, t r ip standards, etc.)

specifying tractor-trailer combinations or routes traveled were made available

at the t ime of the audit  to ver i fy total  mi leage as clained on pet i t ioner 's

returns, worksheets and summaries.

8. Pet i t ioner 's returns for the period of the audit  reported 3001088

total  ni les traveled, of  which 205r022 miles rdere reported as out-of-state

miles. The audit  resulted in 4651610 addit ional rni les on the four vehicles for

which odometer readings were used and 2401000 est inated addit ional ni les for

the other f ive vehicles, for a total  of  706,610 addit ional ni les. Using the

t.ax rate of .0325 results in addit ional tax of 922,964.83.

9. The above additional- mileage was treated by the auditor aa mileage

traveled ent irely within New York State. The auditor test i f ied he did not use

pet i t ionerfs or iginal ly reported rat io of out-of-state mi les to total  mi les

(205'022/300'088) as a basis for al lowing any port ion of the addit ional mi leage

(per the audit)  as out-of-state mi leage, due to the previously noted lack of

supporting doc rmsats such as drivers I logs and trip standards specifying routes

taken and mileage traveled in states other than New York. The auditor did not

disal low the out-of-state mi leage as or iginal ly reported (205 ,022 miLes),  and

test i f ied that an inspect ion of pet i t ionerts sales and fuel invoices supported
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the claim that out-of-state mi leage was being incurred by pet i t ioner,  al though

no attempt was made to reconstruct the amount of this mileage fron these records.

10. The fuel use tax portion of the audit r.ras computed by applying a

factor of f ive mi les per gal lon to the addit ional mi leage and a rate of tax of

ten cents per gal lon of fuel .  No addit ional credit  for fuel  purchased out of

state ( in addit ion to credit  c laimed per returns) was al lowed, since al l  addit ional

mi les were deemed New York State mi les.

11. Pet i t ioner al leged that the addit ional rni leage as ref lected by odometer

readings pertaining to the four vehicles is inaccurate, in that some of the odometers

were broken and were repaired or replaced during the audit period, and further

that the estirnated mileage for five additional vehicles is unreasonable since

these vehicles were older models used only local ly or as standby vehicles.

Pet i t ioner 's president,  JoeI Goldberg, test i f ied that only about f ive dr ivers
t

were employed by petitioner at any one time and thus there was an insufficient

number of dr ivers to dr ive al l  of  pet i t ioner 's permit ted vehicles at one t ime.

Other than Mr. Goldbergts test imony, no payrol l  records showing the nunber of

dri.vers employed, nor any evidence concerning the repair or replacement of odometers

was introduced at the hearing to support  pet i t ionerts assert ions.

72. Pet i t ioner asserts proper records were maintained, including dr iverst

dai ly logs. Mr. Goldberg test i f ied that he bel ieved his sales records and

invoices were more inportant than the drivers' logs, and that he kept the logs

in an open warehouse. Mr. Goldberg further test i f ied that the dr ivers'  logs

were destroyed by a leak in the warehouse roof and by a f i re.

13 .  A  ser ies  o f  d r ivers r  da i l y  logs  fo r  one o f  pe t i t ioner 's  d r ivers ,

covering the months of January through June of 1977, and a sunmary of their

information were introduced in evidence at the hearing. These logs (as sumnarized)
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showed the driverrs total nlleage for the perlod, which was further segregated

into New York State mileage and out-of-state mi1-eage. The 52,411 total mlles

traveled \rere apportloned as follows:

New York State Thruway Mileage: 3,603
New York State Other Mi1-eage:
Total  New York State MLleage:
Total  Other Mi leage:
Total MlLeage Traveled

42,728
ffi

(  6 .872 )
(  I  1  . 602 )
(L8.47" t )
( 81 .532 )
( 1o0z)

14. Petitloner asserts the above Logs and breakdown of nlleage for the one

drlver is representative of nil-eage traveled by a1-1 of petltionerrs vehlcles

and drivers, and further, that this 1og was available at the tine of the audlt.

Mr. Goldberg testlfled that these six months of logs were not destroyed by the

l-eak Ln the warehouse roof because these logs had been segregated out by

petitlonerrs bookkeeper and kept locked Ln an offlce safe. No explanation was

given as to why the bookkeeper segregated these partlcul-ar logs fron others,

and the bookkeeper was not a witness at the hearing.

15. In additlon to the above logs, petitloner also submltted in evidence

all of its saLes invoices for the same slx-month perlod as the I-ogs, together

with a srumary of their contents. The invoices indicate that approxlmately 22

percent of petltionerts business (sal-es doll-ar volume) durlng this slx-month perlod

was conducted within New York State, while approximately 78 percent of the business

was conducted out of state. Petitioner asserts that this apportionment of business

is close to the apportlorunent of nil-eage shown from the l-ogs (less than a 4

percent differential-), and thus mlleage for the entire audit period should be

apportioned between New York State and other states in accordance with these

percentages. Petitioner further asserts that by utlllzing the del-lvery addresses

(locations) and dates shown on each of the sales invoices, lt would be possible
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to reconstruct and plot truck routes, that total- urileage could thereby be

determined and the apportionment between New York State mlleage and out-of-state

mileage could be calculated.

CONCLUSIONS OF LAW

A. That with certaln specifled exceptions not relevant hereln, subdlvision

1 of sect ion 503 of the Tax Law lnposes a tax, at  speclf ied rates, for the

prlvilege of operating any vehicul-ar unlt upon the publlc highways of this

state based on the gross weight of each vehlcular unit and the number of miles

it is operated on the public highways. Section 507 of the Tax Law further

provldes, ln pert lnent part ,  that:

" . . . [e]very carr ler. . .shal- l  keep a conplete and accurate dal1y record
which shall show the mll-es traveled ln this state by each vehlcular
unit and such other information as the tax conrmission may requlre.tt.

B. That regul-ations of the State Tax Commisslon in pertinent part provlde:

"b. This dail-y record of operations shal-l- be in the forn of a
manlfest or trip record. The record must contaln the followLng
information:

1 .  The da te  o f  each t r lp ,
2. The permit and vehicle numbers.
3. The point of  or igin and dest inat ion for each tr ip.
4. The number of round trips each day.
5. The number of ml-les traveled laden.
6. The number of niles traveled enpty.
7. The nane of the owner if operatlng a leased or

interchanged vehicLe.

The daily manifest or trlp record shal-l show each trip for the day.
If the dally manifest is used to record the operations of more than
one vehicle, a nonthJ-y sunmary sha1l be prepared for each vehicle or
vehicular unit at the end of each month. The particular forn of
datl-y manLfest or trip record is not prescribed. Any forn used by
the carrier will be acceptable to the Tax Connlssion providing lt
ref lects the lnformation set forth above.t t .
(20 NYCRR 483.2; formerl-y 20 NYCRR 233.2. See 4tso 20 NYCRR 483.4;,
formerl-y 20 NYCRR 233.4.)

C. That section 503(a) of the Tax Law imposes

privilege of operating any vehicul-ar unit upon the

an additional tax upon

public highways of thls

the
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state, computed by nultlplying the approprlate rate per gallon by the a.mount of

fuel used by the carrier in lts operations in this state.

D. That regulations of the State Tax Cornmisslon ln pertinent part provide:

rrsect ion 493.f  Requlred records. [Tax Law, $507] (a) Every
carrler operating a vehlcLe subject to thls tax must keep satisfactory
dally records of the miles traveled by such vehlcle, the fuel used by
each vehlcle and the fuel purchased by such carrier. AL1 records
shall identlfy the vehicle to whlch they pertain as being subject to
tax or as not belng subject to tax. ALl- records and computatlons
made from such records pertaining to mileage lncurred, fuel used or
fuel purchased by or for vehicles subJect to tax shal-L clearly
ldentify the fuel to whLch they pertain as dlesel motor fuel or as
motor fuel other than dl-esel fuel.

493.2 Ml leage. [Tax Law, $503-a, subd. 8; 5507] Dal ly ml leage
records rnust be nalntalned for miles traveled both wlthin New York
State and outside New York State in such a manner that mileage ln New
York State may be separately computed. Every carrler must malntain
the same accurate dail-y record of Thruway mileage as it does for
other ni leage traveled withln the state.rr .
(20 NYCRR 493.1; 20 NYCRR 493.2.)

The regulat ions of the State Tax Commlssion further provide: " [L] f  the
records of any carrler are inadeguate or incompl-ete, the vehlcular unlts of such
a carrier fll ing returns shall be deemed to have consurred, on the averager one
gal-lon of motor fuel for every flve nlLes travel-ed unless substantlal evldence
discloses that a di f ferent amount was consuned." [20 NYCRR 491.3(c).J

E. That adequate records for purposes of verifying amounts of mileage ae

reported by petitioner rilere not made availabl-e. Records that were availabLe at

the t ine of the audlt ,  includlng pet i t lonerts returns, sales invoicee,

dld not specify laden versus unladen mil-eage, dalJ-y mileage incurred, routes

travel-ed or particul-ar tractor-trail-er combinations used and Load weights

carried. No dally trip records or driversr J-ogs were available except for

those logs covering the period January through June of L977 as subnltted at the

hearLng (see Finding of Fact rr13"). No explanation was offered as to why these

partleular logs were segregated from other 1-ogs whlch were aLlegedly destroyed

by a leak in a warehouse roof and/or by a f i re (see Findlng of Fact r '12").
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F. That sectlon 510 of the Tax Law ln pertinent part provldes:

"[ i ]n case any return f l led.. .shal l  be insuff lc ient or unsat lsfactory
to the tax comissi-on, . .., the tax connnlssion shall- determine the
amount of tax due from such lnformatlon as ls avaiLable to the
comrnlgslon. rr .

The Audit DlvlsLonrs method of determlnlng a weight factort the amount of

asserted additional mileage, (both by odoneter readings and by estlmatlon), and

the computation of tax due thereon, rras acceptable in light of the unavalLablllty

of (required) records agalnst whlch actual total mil-eage coul-d be verlfied.

Furthermore, no evidence was submitted ln support of any specified fuel- consumptlon

rate, and thus the addltional- gallonage computed at the rate of fl-ve nlles

per ga1-lon and the tax assessed thereon ls accepted [20 NYCRR 491.3(c)] .

G. That lt ls neither required nor feaslble to reconstruct the mileage

traveled by petitloner by resort to petitionerts sales lnvolces (see Finding of

Fact rr l5rr) .  The correlat lon between total  sales dol lars (volune) per state to

mileage traveled per state is tenuous at best, being based soleJ-y on the

percentage of sales in and out of New York State as an lndication of the

mileage necessary to complete those sales. Furthermore, al though pet i t ionerrs

sales involces contain dates and delivery addresses, neither partlcular tractor-

trailer combinatlons utllized ln naking deLiveries nor sequences of dellverles

are speclfied to the extent that invoices could be matched to vehicl-es and trlp

routes and nlleages could be readily ascertained.

U. That the pet i t l -on of Lionel Leasl-ng Industr ies Co.,  Inc. is hereby

denied and the assessments of Unpaid Truck Mlleage Tax and Unpald Fuel Use Tax
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such penalty and interest as may be 1awfuL1ydated AprLL 25, 1978, together with

owing, are sustained.

DATED: Albany, New York

SEp I s t9B3
STATE TAX COMMISSION

'-A-aLc'udt- OO&tL
PRESIDM{T


