
STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of the Petltion
o f

L. P. Transportat lon, Inc.
AFFIDAVIT OF MAILING

for Redeterminatlon of a DefLciency or Revislon
of a Determinatlon or Refund of Fuel Use Tax
under Article 12A of the Tax Law for the Perlod
Ended 3 /31183.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connlsslon, that he is over 18 years of age, and that on the
28th day of June, 1985, he eerved the wlthin not lce of decision by certLf led
mall upon L. P. Transportation, Inc. r the petLtloner in the wlthln proceedLng'
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol-lows:

L. P. Transportat lon, Inc.
R t .  1 7 M  -  P . O .  B o x  4 8 9
Chester ,  NY 10918

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Poetal-
Servlce withln the State of New York.

That deponent further says that the sald addressee Ls the petitloner
herein and that the address aet forth on sald rrrapper ls the last knoliln address
of the pet i t ioner.

Sworn to before ne thls
28th day of June, 1985.

pursuant to Tax Law sectl.on L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

L. P. Transportat ion, Inc.

for Redeterminatlon of a Deficiency or RevlsJ.on
of a DetermLnatlon or Refund of Fuel Use Tax
under Artlcle L2A of the Tax Law for the Perlod
Ended 3 /3L /83 .  :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the within not lce of declslon by cert l f led
nall upon John L. Alfano, the representative of the petltloner in the wlthin
proceeding, by encloslng a true copy thereof in a securely seal.ed postpald
wrapper addressed as follows:

John L. Alfano
A1fano & Alfano
550 Manaroneck Ave.
Harr lson, NY 10528

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offlce under the excl-usLve care and custody of the United States PostaL
Service within the State of New York.

That deponent further says that the sald addressee is the representative
of the petitloner hereln and that the address set forth on sald ltraPPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
28th day of June, f985.

pursuant to Tax Law sect lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 28 ,  1985

L.  P .  Transpor ta t ion ,  Inc .
R t .  1 7 M  -  P . O .  B o x  4 8 9
Chester ,  NY 10918

Gentlemen:

Please take not lce of the decislon of the State Tax Cornmlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the adminlstratlve level.
Pursuant to section(s) 288 of the Tax Law, a proceeding in court to revielt an
adverse decision by the State Tax Comisslon may be instituted only under
ArtLcle 78 of the CLvil Practice Law and Rules, and must be cousrenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inguiries concerning the computation of tax due or refund allowed i.n accordance
with this decision may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Litlgation Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc3 Pet l t ionerrs Representat l .ve
John L. Al-fano
Alfano & Al-fano
550 I'lamaroneck Ave.
Harr l .son, NY 10528
Taxing Bureaut s Representatlve



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f

L. P. TRAIISPORTATION, INC.

for a Hearing to Review a Determinatlon of
Motor Fuel Tax under ArticLe 12-A of the Tax
Law for the Perlod Ended March 31, 1983.

DECISION

Peti t loneE, L. P. Transportat ion'  Inc.,  Route 17M, P.O. Box 489, Chester,

New York 10918, flled a petltLon for a hearlng to review a deternlnation of

motor fuel tax under Artlcle L2-A of the Tax Law for the perlod ended March 31,

1983 (F1Le No. 47820).

A formal- hearing was held before Dennls M. Galllher, Hearing Officer, at

the offlces of the State Tax ConrmLsslon, I\yo World Trade Center, New York, New

York, on Septembet 2I,  1984 at 9:00 A.M., wl. th al- l  br iefs to be subnlt ted by

November 15, 1984. Petitloner appeared by Alfano & Al-fano, Esqs. (John L.

Alfano, Esq., of counsel). The Audtt DLvision appeared by John P. Dugan, Eeq.

(Anna D. Col-eLl-o, Esq. r  of  counsel) .

ISSUE

Wtrether the Audlt DLvislon properly denled petltioner's claim for refund

of fuel use tax pald to Vermont.

FINDINGS OF FACT

l.  On or about JuJ-y 5'  1983, pet l t lonet,  L.  P. Transportat lon'  Inc.,

flLed a CLain for Fuel Use Tax Refund (Forn M1-906) covering the quarterly

perlod ended March 31, 1983, seeklng a refund of fuel use tax paLd to nlne



-2 -

dlfferent states in the aggregate amount of $5r 7L6.38.1 th" Audlt Dlvlelon

alLowed the clained refund for taxes pald to each of the states llsted thereon'

except for Vermont, ln which case the cl-ained refund ot $677.20 was disallowed.

2. Petltioner, a transportation company, ls engaged ln the buslness of

transporting llquifled petroleum gases, other petroJ-eum fuel comodltLes and

other llquld conmodLtles. Petltioner operates tractor-traller unlts, rrlth alL

tral.lers being tank-type vehlcles. Its vehicle fleet conslsts of 86 tractor

units and approxlmately 200 tanker-traller unlts.

3. Each of the tractors ln pet i t ionerts f leet is powered by a diesel

engLne. The enpty welght of a tractor-trall-er unit ls approxlnately 40,000 to

451000 pounds, whlJ-e the l-oaded gross welght of a unlt ls approxlnately 801000

pounds.

4. Almost al l  of  the dlesel fuel  used by pet l t lonerfs tractors is purchased

and stored at lts termlnals in New York State, and petitioner purchases very

l l t t le fuel  ln other states. The credlt  c laLm at Lssue hereln ls based on tax

paid to Vermont based on diesel. fuel used ln that stater whlch fuel had been

purchased (and stored) in New York and upon whlch tax had been pald pursuant to

Tax Law Artlcle Lz-A.

CONCLUSIONS OF LAI^I

A. That subdlvlsion 3 of sectlon 503-a of the Tax Law provldes, ln part:

" . . . I f  proof sat isfactory to the tax connlssion is submltted
showing that a carr ier hae paid to another state.. .a tax'  s lnl lar in
effect to the fuel tax component ln the tax imposed by thls sectlon,
on the use or consumptlon Ln such state of motor fuel or dlesel motor
fuel purchased ln thls state and on whlch the taxes lnposed by

The nine states were Connectlcut, Maryland, Rhode IsLand, New Jersey,
Delaware, New Hampshlre, !trassachusetts, Pennsylvanla and Vermont.
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artlcle twelve-a of thls chapter have been pald, and lf a claln for
refund ts flled withln one year from the end of any calendar quarter,
such excess for such quarter shal-l be refunded but only to the extent
of such payment to such other state and ln no case to exceed the
appl-tcable rate per gallon ln effect under article twelve-a of thls
chapter.  .  .  r r  (enphasis suppl led).

B. That the lssue presented turns upon whether the Vermont tax (Title 23,

Chapter 27, Vetmont Statutes Annotated) is I'siml.lar ln effectrr to the fuel tax

component ln the tax lmposed by Tax Law sectlon 503-a. The Audlt Dlvlslon

aaserta i t  ls not,  c i t ing three dlsslni lar l - t les ae fol lows:

1) the Vermont tax covers diesel fuel only, rather than dlesel fuel

and motor fuel;

2) the Vermont tax applLes to vehlcles arlth an unloaded welght exceedlng

71000 pounds, whereas the New York tax seta an 181000 pound threshold; and

3) the Vermont tax allows credits for taxes pald to be carrled over

Lnto the next reporting perlod, rather than the next four reporting

per lods .

C. That the thrust of taxes such as those at lssue ls to cause users of

the Staters publlc highways to bear their falr share of flnaneLng hlghway

needs. An luportant motlvatLon for enactment of sectlon 503-a hras to encourage

the purchase of fuel  ln New York (N.Y. Legis.  Ann.,  1968, p. 398).  I t  wae

contemplated that truck onners who purchased all or most of thelr fuel {n New

York dnd traveled extensively outslde New York would be relleved of eome of

thelr tax llabillty (gpg). The legtslatlve hLstory of section 503-a of the

Tax Law further establlshes that the leglslature antlclpated that "[t]ruckers

would one a fuel use tax only on that portlon of the fuel ueed Ln New York on

whlch they had not paLd the New York tax at the t ime of purchaee.. .  [and that] . . .

slnce credits are provLded for any tax pald ln New York on fuel used in other
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states, al l  possibl l i ty of  double taxat lon is el ln lnated.rt  (N.Y. Legls.  Ann.,

1 9 6 8 ,  p .  4 0 0 ) .

D. That the two taxes are simllar ln effect and petitioner is entltled to

a refund as claimed. Both New York and Vermont tax users of diesel- fuel-.' *,

dlesel powered vehl.cl-e whlch ls subJect to the New York tax wll1 also be

subject to the Vermont tax, 1n vlew of the lower welght threshold at which the

Vermont tax applles.3 Furthermore, the credit carryover tlme provlslons are a

matter of adninlstrative function. In sum, the noted dlstlnctlons between the

taxes do not serve to render the taxes dlsslnllar in effect. Allowance of the

clalned refund comports wlth the leglsJ.ative lntent expressed ln the enactment

of sectlon 503-a. Flnally, not only is the effect of the two taxea elmLl-ar,

but as applled to petitloner the effect ls ldentical, lnasmuch as petltlonerre

ent lre f leet ie powered by dtesel t ractors and alL of the unlts ln pet l t lonertg

f leet welgh ln excess of 18r000 pounds.

No unwarranted credlt or refund wouJ-d result based on the fact that New
York taxes motor fuel as well as dlesel fuel, whl1e Vermont taxes dlesel
fueJ- on]-y, lnasmuch as a taxpayer must prove paynent of tax to the other
state, ln order to claim a New York credit or refund (Tax Law $503-a). In
Vermont there would be no paynent of tax on motor fuel, and thus no clalm
for credlt or refund thereon agal.nst New York tax could be mal.ntalned.
Hence lt is not determlnatlve that the New York tax applles to a broader
range of fuel- than does Vermontrs tax.
No credlt or refund would be allowable, however, for tax paid to Vernont
on diesel fuel used ln vehicles whlch do not meet the 181000 pound New
York welght threshoLd under Tax Law sectlon 503-a.
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E. That the petltion of L. P. Transportation, Inc. ls hereby granted and

the cl-alned refund is to be allowed.

DATED: Albany, New York STATE TAX COUMISSION

JUN 2I 1985


