
STATE 0F NEIII Y0RK

STATE TAX COI,IMISSION

fn the llatter of the Petition
o f

G  &  U ,  f a c . AtrTIDAVIT OT MAITING

for Redetermination of a Deficiency or a Revision
of a Detenrination or a Refund of Motor tr'rtel Tax
under Article 12A of the Tax Law for the Period
ute -  n l tg.  :

State of New York
County of Albany

Connie llagelund, being dul-y sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 26th day of July, 1983, she served the withio notice of Decision by
certified nail upon G & U, fnc., the petitioner in the within proceeding, by
enclosiug a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

G  &  U ,  I n c .
R D 2
Goshen, NY 10924

and by depositinS same enclosed in a postpaid properly addressed lcrapper in a
(post office or official- depository) under the exclusive care and cuilody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pgtitioner.

Sworn to before me this
25th day of July,  1983.

AU?H0RIZED T0 ADl,tIN
O.A,THS PU1TSUANT TO TA)( LAIT
SECTION I74



STATT OI'NET YORK

STATE TN( CO}II'fiSSION

In the Matter of the Petition
o f

G  &  U ,  I n c .

for Redetennination of a Deficiency or a Revision
of a Deternination or a Refund of Hotor Fuel Tax
under Article 12A of the Tax Law for the Period
t / 7 8  -  1 2 / t g .

AFFIDAVIT OT MAIf,I}IG

State of New York
County of Albany

Connie Hagelund, beiag duly sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 yeare of age, and
that on the 26th day of July, 1983, she served the within notice of Decisi.on by
certified mail- upon Robert J. Dickover the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert J. Dickover
Law Offices of John T. Meehan
Rt .  171f ,  P .O.  Box  391
Goshen, NY 10924

and by depositing same enclosed in a postpaid properly addressed wrapper in
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is tbe representative
of the petitioner herein and that the address set forth on said nrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
26th day of July,  f983.

CAI'I;:; FLilt:tLiitiii' 1'0 IAX IjAW
SE-IIOIJ 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

JuIy 26, 1983

e & U, Inc.
RD2
Goshen, NY 70924

Gentlenen:

Please take notice of the Decislon of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 288 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice f,aw and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inguiries concerning the co[putation of tax due or refuad al].owed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Usit
Building l/9 Stage Campus
Albany, New York 12227
Phone /t (518) 457-2A70

Very truly yours,

STATE TAX COIIMISSIOI{

cc: Petit ionerts Representative
Robert J. Dickover
Law Offices of John T. Meehaa
Rt.  171{n P.0.  Box 391
Goshen, lfY 10924
Taxing Bureau' s Representative



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

G & U,  INC.

for Revision of a Determinat ion or for Refund
of Motor Fuel Tax under Art ic le 12-A of the Tax
Law for the Periods Ended December 31, Ig78
and December 31 ,  7979.

DECISION

Peti t ioner,  G & u, rnc.,  M 2, Goshen, New York L0924, f i led a pet i t ion

for revision of a determinat ion or for refund of motor fuel  tax under Art ic le

1'2-A of the Tax Law for the periods ended December 31, 1978 and December 31,

7979 (F i1e  No.  31656) .

A formal hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at

the off ices of the State Tax Conrnission, Two World Trade Center,  New York, New

York ,  on  January  11 ,  1983 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

Aprir  15, 1983. Pet i t ioner appeared by Robert  J.  Dickover,  Esq. The Audit

Divis ion appeared by Paul B. coburn, Esq. (Patr ic ia L. Brumbaugh, Esq.,  of

counse l ) .

ISSTIE

Whether the Audit  Divis ion properly disal lowed part  of  pet i t ionerrs

claimed consumption of motor fuel  for uses other than the operat ion of notor

vehicles upon the highways of the State.

TINDINGS OF TACT

1.  0n  May 11 ,  L979,  pe t i t ioner ,  G & U,  Inc . ,  f i l ed  an  amended l {o to r  FueI

Tax Refund Appl icat ion in the amount of $4,184.80 for 52r310 gal lons of notor

fuel purchased during calendar year 1978. Said refund clain was approved and
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paid pro forma in the amount claimed. 0n Apri l  23, 1980, pet i t ioner f i led a

Motor Fuel Tax Refund Appl icat ion in the amount of $4r742.00 for 59r275 gal lons

of motor fuel  purchased during 1979. said refund claim was not paid.

2. On August 11, 1980, as the result  of  a f ie ld audit ,  the Audit  Divis ion

sent a let ter to pet i t ioner 's off ice manager advising him that pet i t ioner 's

refund appl icat ions for 1978 and 1979 had been adjusted as fol lows:

Claim Period Gal lons Claimed Gal lons Al lowed Refund G $.08

$2 ,477 .03
2 ,683 .72

$5  ,  160 .  16
4 .184 .80

r /78-72/78
r /79 -12 /79

52 ,310
59,275

30,963
33  ,539

Total recommended refund
less: Anount refunded (7978 claims)
Balance - to be refunded

0n November 7r 1980, a check in the amount of $975.36 was issued to pet i t ioner.

0n Novembex 26, 1980, petitioner returned the refund check along with a letter

protest ing the disal lowance of the ful l  refunds as claimed.

3 .  Pet i t ioner  owns and opera tes  11200 to  1 ,500 acres  o f  b lack  d i r t  fa rm

land and grows various types of produce, including onions, celery, radishes and

Iettuce. During the busiest season of the year,  pet i t ioner employs 400 to 500

persons'  pr imari ly migrant workers. During the remainder of the year,  pet i t ioner

employs approximately 30 persons. There are seven to ten mi les of pr ivate

roads running through petitioner's farm. fn connection with the operation of

the farm, petitioner util izes an extensive inventory of equipnent and vehicles

which are powered by regular leaded gasol ine. Included in said inventory are

various types of farm equipment (such as farm tractors, pups, etc.) ,  motor

vehicles with farm and agricul tural  l icense plates, and motor vehicles with

commercial  and passenger l icense plates. Pet i t ioner purchases gasol ine and

diesel fuel  and places such fuel in bulk storage tanks located on the farm.

Pet i t ioner pays tax on the motor fuel  purchases at the t ime of purchase and
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then files claims for refund of the tax on the fuel used for off-highway

purposes on the farm. Pet i t ioner f i led clains for refund of tax on regular

leaded gasol ine only during the years in issue.

4. The farm equipment was of a type not ordinarily used on highways and

thus not required to be registered. The vehicles with farm and agricul tural

registrat ions consisted of 43 trucks, buses, and stat ion wagons which were 20

to 30 years old and were so registered in case they were ever used on the

highways but which, according to testimony, were exclusively used on the

private roads of the farm. The buses were used to transport migrant workers

from their  campsite on the farm to var ious worksi tes throughout pet i t ionerts

property. The trucks ldere used to transport crops from the fields to the

loading and storage areas. A11 of the 43 farm and agricul tural  registered

vehicles used regular leaded gas. The passenger and commercial  registered

vehicles consisted of 19 cars and trucks, 7 of which used regular leaded gas;

the remainder used unleaded gas or diesel fuel .  The aforesaid 19 vehicles were

primarly used on the publ ic highways.

5. Some of pet i t ioner 's vehicles were fueled direct ly from the bulk

storage tanks through metered pumps and such fuelings were recorded on individual

sl ips of paper and turned in to pet i t ioner 's bookkeeper at the end of the day.

For fueling field equipment, a pickup truck containing a 100 gallon tank

divided into two 50 gallon compartments was used to deliver fuel to the various

pieces of equipment located throughout the farm. The 100 gallon tank was

f i I led from the bulk storage tank and taken out to the f ie ld locat ions. As

each piece of equipment was fueled, a sl ip of paper was prepared by the dr iver

of the pickup truck. The st ip noted the amount of fuel  placed into each piece

of equipment.  These sl ips were turned in to pet i t ioner 's bookkeeper.  The
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bookkeeper prepared a dai ly log on form UT-390.1, the motor fuel  consumption

schedule, from the individual slips that were turned in. The bookkeeper then

discarded the wri t ten sl ips. At the end of each month the bookkeeper recopied

a1l the f igures on to a new form MT-390.1 which forms were accumulated and

attached to pet i t ioner 's refund appl icat ion for submission to the Department of

Taxat ion and Finance at the end of the year.

6. On audit ,  the auditor checked pet i t ioner 's suppl ier 's records to

verify paynent for gasoline purchases and tax due thereon and found that all

purchases were correct as reported and that al l  tax had been paid. Upon

examinat ion of pet i t ioner 's MT-390.1 forms, the auditor not iced that al l  dai ly

entr ies of gasol ine usage per vehicle were in mult iples of f ive and the same

amounts of daily usage tended to be repeated from day to day. This led the

auditor to bel ieve that the gasol ine cons rnpt ion records were mere fabr icat ions

or estimates made prior to submission for refund in order to suggest compliance

with the record keeping requirements of the motor fuel tax regulations. As a

result ,  the auditor decided to disal low al l  c laimed nontaxable use of gasol ine

used in pet i t ionerrs farm and agricul tural  registered vehicles. There rdas a

personal i ty clash between the auditor and the off ice manager and the off ice

manager ordered the auditor to leave. The auditor left and a proper audit was

never completed. Petitioner kept the same records for both the equipment and

the registered vehicles. The auditor bel ieved the records for the equipnent

but not the records for the registered vehicles since he only disal lowed the

usage by the registered vehicles. The auditor also thought that,  of  the

passenger and commercial  registered vehicles which were used on the publ ic

highways, eight used leaded gas. The auditor made this determinat ion based on

the make and year of each vehicle obtained frorn vehicle registrat ion forms.
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The auditor decided that these eight vehicles using leaded gasol ine const i tuted

15 percent of al l  registered vehicles and, as a result ,  he disal lowed 15

percent of the total  c lained nontaxable gasol ine usage.

7. At the hearing, pet i t ioner 's bookkeeper presented evidence showing

that one of the commercial registered trucks did not have a gasoline engine but

rather a diesel engine so that the auditorrs f igure of eight passenger and

commercial  registered vehicles using leaded gas should have been seven. Thus,

the percentage of such vehicles to total  registered vehicles using leaded fuel

was 14 percent.

8. Pet i t ionerrs bookkeeper explained that the reason the gasol ine consump-

t ion f igures were in mult iples of f ive, which tended to be repeated each day,

was that there had been a history of theft by siphoning of the gasoline in the

vehicles lef t  on the farm premises overnight.  In an attempt to curtai l  such

theft ,  Harold Utter,  pet i t ioner 's president,  ordered that the vehicles and

equipment be given fuel in five gallon increments, thereby reducing the amount

of fuel  subject to theft .  The bookkeeper further test i f ied that none of the

trucks, buses, and vans with farm and agricul tural  registrat ions were used any

place except on the pr ivate roads on pet i t ionerts farm.

9. I t  is pet i t ionerrs posit ion that i t  has substant ial ly compl ied with

the record keeping requirements of the motor fuel tax law and that the Audit

Divis ion's conplete disal lordance of al l  nontaxable gasol ine use by farm and

agricul tural  registered vehicles was uffdarranted. Moreover,  pet i t ioner argued

that the 15 percent disal lowance for regular fuel  use by passenger and commerical

registered vehicles was erroneous. The Audit  Divis ion's posit ion is that,

al though pet i t ionerrs farm registered vehicles may have operated on pr ivate
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al l  such use should
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str ict ly in conpl iance with the regulat ions

be d isa l lowed.

were not kept,

coNctusloNs 0F tAltt

A. That subdivis ion 3(a) of sect ion 289-c of the Tax taw provides, in

par t ,  tha t :

"any person who shal l  buy any motor fuel  or diesel motor fuel ,  on
which the tax imposed by this art ic le shal l  have been paid, and shal l
consrxne the same in any manner except in the operation of a motor
vehicle upon or over the highways of this state , shall be
reimbursed the amount of such tax in the manner and subject to the
cond i t ions  here in  p rov ided. . . t t .

Subd iv is ion  3(c )  o f  sec t ion  289-c  p rov ides ,  in  par t ,  tha t :

r ' [a]11 claims for reimbursement shal l  be in such form and
contain such information, and be presented within such time as the
state tax commission, by rures and regulat ions, shal l  prescr ibe.
Every such claim shal l  include a cert i f icate by or on behalf  of  the
party present ing the same to the effect that i t  is just,  t rue and
correct,  that no part  thereof has been paid, except as stated therein,
and that the balance thereon stated is actually due and owing. The
claimant shal1 satisfy the department of taxation and finance that he
has borne the tax and that the motor fuel has been consumed by hirn in
a manner other than the operation of a motor vehicle upon or over the
highways of this state,. . .  The department may require such further
information or proof as i t  sha1l deem necessary for the adninistrat ion
o f  s u c h  c l a i m . . . r ' .

B. That 20 NYCRR 472.7 provides as fol lows:

"(a) The law provides for refund of tax paid on notor fuel
consumed in any manner other than the operation of a motor vehicle on
the highways of this State or the operat ion of a pleasure or recrea-
tional motorboat. Refund of tax paid on notor fuel used in the
operat ion of road bui lding machinery, t ractors used exclusively for
agricul tural  purposes, vehicres which run only on rai ls or t racks,
airplanes, stat ionary engines, industr ial  purposes, etc.  nay be
obtained by f i l ing a claim therefor as provided in these regulat ions.

* : l a L

( f )  A claim for refund of tax paid on motor fuel  used for
nontaxable purposes should be based upon the following records which
( including the or iginal  records) must be preserved for three years
and be produced at any time for audit by the Miscellaneous Tax
Bureau:
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(1) a record of al l  purchases of motor fuel  by the clainant,
and a record of the manner in which al l  motor fuel  was used.

(2) hlhere a storage tank, drum or other container is used,
the claimant shaII ,  in addit ion, keep a record of the quant i ty
of motor fuel put in to such storage tank, drum or other container
and keep a record of aII withdrawals therefrom for taxable uses
and also of al l  wi thdrawals therefrom for nontaxable uses.t t

C. That,  al though pet i t ioner 's bookkeeper discarded the or iginal  s l ips of

paper which were used by the fuel disbursers in the field, there was nothing

more official or more accurate about such slips than the forms to which the

bookkeeper transferred the information. The Tax Law and regulations require

that a record of fuel  usage be kept.  Pet i t ioner kept a record of al l  the

leaded fuel usage of its farm equipment and farm and agricultural registered

vehicles which were used on i ts pr ivate farm roads. The auditor did not c laim

that pet i t ioner did not use regular gasol ine for of f-highway purposesl he

thought,  rather,  that the f igures suppl ied were est imates and, therefore,

should be disallowed. The theft situation described in the testinony explains

the reason that the fuel ings were logged in increments of f ive gal lons.

Moreover,  the fact that pet i t ioner 's operat ion requires the transportat ion of

400 to 500 migrant workers over 11200 acres on 7 to 10 mi les of road six days a

week during the growing season, in addit ion to the transportat ion of crops from

the f ields to the loading and storage areas, supports pet i t ioner 's claims with

respect to the amount of fuel usage on its private roads by farn and agricultural

registered vehicles. Therefore, the fuel  usage claimed by pet i t ioner is to be

al lowed in ful l  for the years 1978 and lg7g.
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G & U,  Inc.  is  granted

of  $4,742.00,  together

and the Audit Division is

with such interest as may

D. That the pet i t ion of

directed to refund the amount

be lawful ly owing.

DATED: Albany, New York

JUL 2 6 1983
STATE TAX COMMISSION

PRESIDENT


