
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Edson  0 i1  Co . ,  I nc .

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Motor Fuel Tax
under Article 12A of the Tax Law for the Periods
February, 1980 and March, 1980.

That deponent further says that
herein and that the address set forth
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  October ,  1983.

AIT'IDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of 0ctober, 1983, she served the within notice of Decision by
cert i f ied mail upon Edson Oil Co., Inc., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Edson  0 i1  Co . ,  f nc .
RD 3 Box 191A
Windsor, NY 13865

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive care and cuilody of
the United States Postal Service within the State of New York.

the said addressee is the petit ioner
on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
OnfgS PuRsUAilT T0 TAX IrAW
SECTION T74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

E d s o n  O i l  C o . ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Motor Fuel Tax
under Art ic le 12A of the Tax Law for the Periods
February, 1980 and March, 1980.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of October,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Stanley Pelter the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r{rapper addressed as fol lows:

Stanley Pelter
Esserman & Pe l te r
141 htashington Ave.
End ico t t ,  NY 13760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official deposit.ory) undei the- exilu"ive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address seL forth on said vrrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
21st  day of  October ,  1983.

AUTHORIZED TO ADI{I}USTER
gtiI!_PURsu,irri 'r0 rAx r,AwSEC'ItrON 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oc tober  21 ,  1983

Edson  O i I  Co . ,  I nc .
RD 3 Box 191A
Windsor, NY 13865

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 288 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building if9 State Campus
Albany, New York 12227
Phone li (518) 457-2070

Very truly yours,

STATE TAX COMI"ISSION

cc: Petit ionert s Representative
Stanley Pelter
Esserman & Pelter
141 Washington Ave.
Endicot t ,  NY 13760
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Uatter of the

o f

EDSON OIL  CO. ,

for a Revislon or for Refund
Motor Fuel Tax under Artlcle
Law for the Perlods February,
March, 1980.

Pet i t lon

INC.

o f
12-A of the Tax

1980 and

DECISION

for late f l l tng of l ts motor

reasonable cauae.

Pet l t ioner,  Edson Oi l-  Co.,  Inc.,  RD 3, Box 191.A' Windsor,  New York 13865,

flled a petition for a hearlng to revlew a determination of motor fuel tax

under Artlcl-e 12-A of the Tax Law for the perlods February' 1980 and March,

1980 (Fl le No. 32149).

Petitioner has waived a formal hearlng in thls matter and has submitted lte

case to the State Tax Courmlsslon for a decision based on the record as lt

exlsts. After due conslderatlon, the Comisslon renders the foll-owLng decision.

ISSUE

Whether penalties

fuel tax returns nay be

asserted agalnst petitloner

abated upon the grounds of

FINDINGS OF FACT

1. On Aprl l  17, 1980, the Audlt  DivisLon issued to pet l t loner '  Edson Ol1

Co., Inc. (ttEdson") a Notlce of Penalty Due Under Motor FueL Tax Law for the

nonth of February, 1980 in the amount of $581.30. On May 20, 1980' a sLnll-ar

Notlce of Penalty was issued to petLtioner for the month of March, 1980 ln the

amount of $539.34. These penaltles were imposed for late fil lng by petltloner

of its motor fuel tax returns for the months of February and March of 1980.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
:

o f

EDSoN OrL C0.,  rNC. DECTSToN
:

fot a Revision or for Refund of
Motor Fuel Tax under ArtlcLe l2-A of the Tax :
Law for the Perlods February, 1980 and
March, 1980. :

Pet i t , ioner,  Edson O11 Co.,  Inc.,  RD 3, Box 191A, Wlndsor,  New York 13865'

flled a petition for a hearing to review a deterninatlon of motor fuel tax

under Article l2-A of the Tax Law for the periods February, 1980 and March,

1980 (Fi le No. 32149).

Petitloner has waived a formal- hearLng ln thls matter and has subnitted lts

case to the State Tax Conmlsslon for a declslon based on the record as lt

exists. After due consideration, the Comlssion renders the following declelon.

ISSUE

Wtrether penaltles asserted agalnst petitioner for late fll lng of Lts motor

fuel tax returns nay be abated upon the grounds of reasonabl,e cause.

FINDINGS OF FACT

1. On ApriJ- 17, 1980, the Audit Dlvislon lssued to petltioner, Edson O11

Co.,  Inc. ("Edsont ' )  a Not ice of Penalty Due Under Motor Fuel Tax Law for the

month of February, 1980 in the amount of $581.30. 0n May 20, 1980, a slml lar

Notice of Penal-ty was Lssued to petLtloner for the month of March, 1980 ln the

amount of $539.34. These penalties were lmposed for late fll lng by petl.tloner

of its motor fuel tax returns for the months of February and March of 1980.
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2. PetLtLoner ls a petroleun distributor and also owns or operates

servlce stat ion out lets.  0n March 31, 1980, pet l t ionerts presldent,  Russel l

Brunrmer, personaLl-y naLled petitionerrs motor fuel tax return for the nonth of

Februaryr 1980, and on Aprl l  30, 1980, mai led pet l tLonerrs motor fuel  tax

return for the month of March, 1980.

3. Pet i t ioner asserts that l t  has no off ice staff  and that l ts presldent '

Mr. Brunrner, Ls responsibl-e for fil lng petitlonerrs motor fuel tax retums.

Petitloner further asserts that at the tlme the returns ln issue were flLed, lt

was unalrare of a L976 change ln the fll lng dates for notor fuel tax returns,

and that the returns for each month in issue lrere onl-y a rffew daystt late.

4. Pet i t ioner al leges that motor fueL tax returns f l led in August,  L976,

and ln subsequent months, were tlmely, even though petitloner dtd not reaLize

any change in the flltng dates had occurred, and further that Lt had sufficient

funds on hand to nake tinely pa)rnent durlng the months at lssue' ltlth late

pa1rurent being due solely to the alJ-eged lack of knowledge of the correct fll lng

dates .

5. The motor fuel tax returns actually filed by petitloner durlng February

and March of 1980 state on their  t i t le sheets ( f l rst  page) that rr [ t ]hfb return

must be fll-ed...not later than the last day of the month fol-J-owlng that for

which the report  Ls made.rr .  The returns bear a pr lnt ing date of June, 1973.

6. By a letter dated Ylay 23, 1980, petltloner stated that lt had never

recelved any of the rrmore currentrr forms stating that paynents are due on or

before the 27th of the nonth, except for February which ls due March 20.

7. By a 1-etter dated Septenber 25, 1980, the Audit Division advlsed

petitloner that in June, 1976, a notice had been sent to all dlstrl-but,ors

advising of the 1976 leglslative change regardlng the fll lng of motor fuel- tax
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returns, and further that for a number of months pr ior to pet i t ionerts late

f i l ing, i t  had f i led i ts returns on , ,current forms,, .1

CONCIUSIONS oF LAhr

A. That pursuant to section 287 of the Tax Law (as amended by L. 7976,

Ch. 94'  ef fect ive August 1, 1976),  every distr ibutor shal l ,  on or before the

twenty-seventh day of each month, except March, and on or before the twentieth

day of March, f i le a return stat ing, inter al ia,  the number of gal lons of motor

fuel sold during the preceding calendar nonth.2

B. That pursuant to section 289-b.1 of the Tax Law, a distributor which

fails to file a return within the time required shall forfeit to the state a

penalty of five per cent rm of the amount of tax determined to be due plus one

per centum of such amount for each month of delay after the first nonth; but

the Tax Commission may remit all or any part of such penalty if it is satisfied

that the delay r^'as excusable.

C. That pet i t ioner has not demonstrated such grounds for i ts late f i l ing

as would just i fy reduct ion or cancel lat ion of the penalt ies at issue herein.

The August, 1976 effective date of the amendment to section 287 of the Tax Law

establishing the change in fil ing dates for motor fuel tax returns occurred more

than three years pr ior to the f i l ing periods at issue herein. Not ices of the

1 
Th" title sheets (first page) of motor fuel tax returns printed in May,

L976t and thereafter,  in part  state: " [ f ] i le return for each month, except
February, on or before the 27th day of the month following that month for which
the report is made. Return for February is to be filed on or before the 2oth
day  o f  March . r r .

2 
PrLo, to amendment in Lg76, section 287 of the Tax Law provided, in pertinent

par t ,  tha t  " [e ]very  d is t r ibu tor  sha l l ,  in  each month ,  f i l e . . .a  re tu rn . . .s ta t ing
the  n 'nber  o f  ga l lons  o f  motor  fue l  so ld . . .dur ing  the  preced ing  ca lendar  month . . . t t
(emphasis added).
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amendment nere sent to distrlbutors by the Audlt Dlvislon. Furthermore'

petltloner flled some returns on ttcurrent formstt, which on theLr face show due

dates pursuant to the 1975 amendment.

D. That the petition of Edson OII- Co., Inc. ls hereby denied and the

Notices of Penalty dated April 17, 1980 and Ytay 20, 1980 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

OcT 21 1983


