
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Cornell University - Campus Bus Service

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Motor FueI Tax
under Art icle 12-A of the Tax law for the Period
2l r4 /7s -  L0 l r4 /76.

AFFIDAVIT OT UAITING

State of New York ]
ss . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within notice of Decision by certified
mail upon Cornell University - Campus Bus Service, the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Cornell University - Campus Bus Service
ATTN: Arthur E. Devlin
800 Dryden Rd.
Ithaca, NY 14853

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the St.ate of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before rne this
18th day of January, 1984.

Authorized to administer oaths
ect ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, f984

Cornell University - Campus Bus Service
ATTN: Arthur E. Devlin
800 Dryden Rd.
Ithaca, NY 14853

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrat.ive level.
Pursuant to section(s) 288 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be initituted only under
Article 78 of the Civil Practice Law and Rules, and must be comnented in the
Suprene Coqrt of the Stat.e of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building {19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMI'flSSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STAT,E TAX COMMISSION

In the Matter of the Peti.tion

o f

CORNELL T]NIVERSITY
CAMPUS BUS SERVICE

for ,a Hearing to Review a Determlnatlon of
l"lotor Fuel Tax under Article 12-A of the Tax
Law :Eor the Period Februarl L4, 1975 through
Octo 'ber  14 ,  L976.

DECISION

Petitioner, Cornell Universlty - Campus Bus Service, Attention: Arthur E.

Devlln, 800 Dryden Road, Ithaca, New York 14853, filed a petltlon for a hearlng

to revlew a determinatlon of motor fuel tax under Article 12-A of the Tax Law

for the period February 14, 1975 rhrough Ocrober 14, L976. (Fl le No. 21426)

A formal hearing was held before Jull-us E. Braun, HearLng Offlcer, at the

off i ,ces of the State Tax Conrmission, State Off ice Annex, 164 Hawley Street '

Binglhanton, New York, on September 15, 1982 at 9 ' : ,15 A.M., with al l  br lefs to be

subnltted by January 1, 1983. Petltioner appeared by Thornas l.lead Santoro'

Esq., Associ.ate Unlversity Counsel. The Audit Divisi.on appeared by PauI B.

Coburn ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSUE

Wtrether the Audit Division properly denied petitionerrs claln for refund

of M,ctor Fuel Tax.

FINDINGS OF FACT

1. On or about

Bus Service, fll-ed a

covering the period

refu:nd of motor fuel-

January 18, L977, peti-tioner, Cornell University - Gampus

Motor Fuel Tax Refund Appllcatlon (Forn MT-390.24),

February 14, 1975 through October 14, L976, seeklng a

tax pald in the amount of $4,379.20. Pet i t loner based i ts
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clain for.refund on the gallons of fuel lts fleet of twelve (12) buses consumed

while travelling over streeta and parking lots owned and malntalned by Gornell

Universi.ty (called I'al-lowable nilesrr), calculating such refund as fol-l-ows:

Total ALl-owable Miles
divlded by: Fleet Average lil l leage Per Gall-on
equals: Cl-almed Non-Taxabl-e Gall-ons
times: Tax Rate Per Gallon
equal-s: Claj.med Refund

= 54r74O
x .08

ffiTo
2. By a letter dated November 7, L977, the Audit Divislon advised petitloner

that the above claim for refund was denied ln full as the resuLt of a fleLd

audiu.

3. Petitioner timely protested the Novembet 7, L977 denLal of lts refund

cLairn.

4. On or about September 13, L982, petitioner amended lts cLalm for

refund by reducing the clalmed amount of allowable miles fron 1971065 (see

.bo"".) to 1181797 niles, hence reducing the claimed non-taxable galLons (computed

as above at 3.6 niLes per gall-on) to 32,999 gallons and the anount of refund

c l a i m e d  f r o n  $ 4 , 3 7 9 . 0 0  t o  $ 2 , 6 3 9 . 9 2 .

5. Petitioner operated a bus service on the Cornell University campus

during the period at issue providing transportation throughout the canpus for

Cornel l rs faculty,  staff  and students. Each of pet i t ionerrs twelve buses ran

on arl established schedule over a rigld geographic route coverlng a total of

approxinatel-y five (5) niles per trlp. A ten cent fare per ride was charged to

students and visitors, whll-e faculty and staff rode the buses free of charge.

6. The route travelled by petltlonerts buses covered, Ln part, roads and

two parklng lots ouned and maintained by Cornell and, ln part, roads owned and

maintained by the clty of lthaca, New York. Petitlonerrs claim for refund, as

originall,y filed, sought a refund for fuel used duri-ng all- travel on roads and
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park:Lng lots owned and maintalned by Cornell-. Petltionerrs anended clalm for

refund seeks a refund for fuel used during travel onJ-y at those tlmee aad over

those portions of the roads and parking lots owned and malntaLned by Cornell

whlch nere restricted for use only by petLtl.onerfs buses and by Cornellrs

facu.Lty menbers, staff and service personnel, with use denled to the general

publ:lc.

7. Restriction on the use of the roads to the above-mentloned partlee and

vehieles durlng the hours of 7:00 a.m. through 5:00 p.m. was accompllshed by

establishing booths at three main checkpolnts manned by security personnel

durlng the restrlcted hours. OnLy petitionerts buses and those vehicl-es

exhilbiting the proper parklng stickers were alLowed access to the restrlcted

roads. In addltlon to the booths, securlty patrols both on foot and by car

were used at the two parking lots, whose entrances were not covered by nanned

booths, as wel l  as on the restr icted roads.

8. It was possible for unauthorized vehicles to galn access to the

restricted roads and the parking 1ots, slnce all entrances thereto rtere not

guarded. However, when unauthorized vehlcl-es were found ln either of the

restrlcted areas, tickets were Lssued. The three booths nere not manned from

5:00 p.n. to 7:00 a.n.,  and access to the roads was not restr lcted durlng these

hours.

9. Petitioner asserts that 3.3 mil-es out of each 5 mlle bue trlP was

travelled over these restricted roads and parking Lots (during the hours from

7:00 a.m. to 5:00 p.m.),  and malntalns that such nl leage was not eubJect to

Motor FueL Tax slnce such fuel nas not consumed durlng travel- on pubLic hlghwaye.

Petitioner asserts that the restrlctlon on access to and uee of the roads and

parking lots at issue durlng the specified hourg rendered such roads and
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parking lots non-public highways, and thus tax paLd

buses operated thereon shouLd be refunded.

on fuel consumed by the

CONCLUSIONS OF LAW

A. That sect ion 289-c(3)(a) of the Tax Law, in pert lnent part ,  provides:

t t . . . ,  any person who shal l  buy any motor fueL or diesel motor fuel ,
on whlch the tax inposed by [Article Iz-L] shaLl have been pald, and
shall consume the same in any manner except in the operation of a
motor vehlcle upon or over the highways of thts state, . . . ,  shal l  be

.

B. That sect lon 289-c(2) of the Tax Law, ln pert inent part ,  provides:

t t . . . ,  the intent ion of this art ic le is to place the uLt imate burden
resulting fron such tax, so far as possi.ble, on persons who use the
publ ie highways of the state for operat lng motor vehicles thereonr. . . r l
(emphasls added).

Section 289-c(4) of the Tax Law further provides that "t[h]lghwayr, within the

neanlng of this section, means a highway, street, avenue, road, a11ey' boulevard,

parkway, or other slmilar thoroughfare.tt.

C. That there is no allegation ralsed that the areas under consideratLon,

lncluding the two parking lots, do not constitute highways nlthl-n the deflnitlon

provlded ln section 289-c(4) of the Tax Law.

D. That the Legislaturers clearly-stated lntention rtas to place the

burden of the instant tax upon those persons who use the public hlghways of the

state (Tax Law sectLon 289-c(2), -1ggg; cf. Matter of Greyhound Lines, Inc.,

274 App. Dlv.  679 at 681).  Pet i t loner seeks a refund of tax paid on fuel

consuned only ln the restricted areas and onJ-y during those hours when such

restrlctions were actlvely enforced, and not during those hours when the areas

at issue, notwithstanding their ownershlp and maintenance by Corne11, could at

least atguabl-y be considered highways open and accesslble to use by the publlc

at Large (f .e.  publ ic highways).  Pet i t ionerfs use of the restr lcted areas at

lssue herein during the hours when the restrlctions on use were enforced dld
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not constitute the use of public highways. Thus petltioner rtas not at such

times among those persons upon whom the burden of this tax nas lntended to be

plaeed and a refund should have been al-lowed.

E. That the petition of Cornell University - Campus Bus Servlce is hereby

granted and a refund of tax in the amount specified in petitionerrs amended

claln for refund ($2 ,639.g2) ls al lowed.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1B 1984
@fu&a-

PRESIDENT

E*GK


