
STATE OF NE!il YORK

STATE TAX COMMISSION

In the l"Latter of the Petltlon
o f

Clarendon l'trarketing, Inc.

for Registratlon as a Motor Fuel Distrlbutor
under Article 12-A of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and seys that
he/she is an enployee of the State Tax Conrml.ssion, that he/ehe ls over 18 years
of age, and that on the 15th day of October, 1986, he/she served the wlthln
notlce of Declslon by certified nail upon Clarendon Marketlng, Inc. the
petitioner ln the wlthln proceedlng, by encloslng a true copy thereof in a
secureLy seal-ed postpald wrapper addressed as fol-l-ows:

Clarendon Marketing, Inc.
100 Flrst Stanford Place
Stamford, CT 06902

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petltl.oner
herein and that the addresa set forth on sal-d wrapper Ls the last known addreee
of the pet l t ioner.

before me this
o f  October ,  1986.

pursuant to Tax Law sectl-on 174

Srrorn to
15th day



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Cl-arendon l"larketlng, Inc.

for Reglstratlon as a Motor Fuel Distributor
under Artlcle I2-A of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlsslon, that he/she ls over 18 years
of ager and that on the 15th day of October, 1986, he served the wlthln notlce
of Decision by certlfLed mall upon Robert F. Flnk, the representative of the
petitloner Ln the wlthln proceeding, by encJ.oslng a true copy thereof ln a
securely seaLed postpald lrrapper addressed as follows:

Robert F. Flnk
MiLgrln,  ThomaJan, Jacobs & Lee, P.C.
405 Lexington Ave,
New York, NY 10174

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the excLuslve care and custody of the United States PostaL
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petl-tloner hereln and that the addreas set forth on said ltrapper ls the
last known address of the representatl.ve of the Petitloner.

Sworn
l5 th

before ne thlsto
day of  October ,  1986.

thorI.z
to Tax Law sectlon 174
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0ctober 15,'  1986

Clarendon Marketlng, Inc,
100 Flrst Stamford PLace
Stanford, CT 06902

Gentlemen:

Pl-ease take notl"ce of the Declsl"on of the State Tax Comnlssion enclosed
herewt th.

You have now exhausted your rlght of revtew at the adminlstratlve level.
Purguant to sectlon(s) 288 of the Tax Law, a proceeding ln courE to revielt ao
adverse declslon by the State Tax Conrmtsslon may be lnstl"tuted only under
Artlcle 78 of the Clvll PractLce Law and Rules, and muet be conmenced la the
Supreroe Court of the State of New Yorkr Albany Countyr withlo 4 nonths fron the
date of this not lce.

Iaquirles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls decl.slon may be addreseed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment RevLew Unlt
Bullding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representattve

Pett t loner? s Representat lve:
Robert F. Fink
Mllgr im, ThomaJan, Jacobs & Lee, P.C.
405 Lexlngton Ave.
New York, NY 10174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon :

o f :

CLARENDON MARKETING' INC. : DECISION

for Regl"stratlon ae a Motor Fuel Dletrlbutor :
under Artlcle L2-A of the Tax Law.

Pecltloner, Clarendon Marketing, Inc. r 100 Flrst Stamford Place' Stamford

ConneccLcut 06902, flled a petltlon for regl.etracion as a motor fuel dlstrlbutor

uoder Arttcle LZ-A of the Tex Law (Fl1e No. 69254).

On JuJ-y 9, L986, petLtloner walved lts right to a hearing and requesc,ed

that a declslon be rendered upon wrLtten argumeots to be eubnltted by Auguet 15,

1986, a stlpulatlon of facts and the record contalned Ln the fl"le. After due

conalderatl.on, the State Tax Comleelon renders the followlng declalon.

ISSUB

Whether the State Tax Counl"selon shall Lssue a Notlce of RefuEal to

Regleter or ehall register the appllcant as a motor fuel distrlbutor Purauant

to Artlcle 12-A of the Tax Law.

FINDINGS OF FACT

1. On Aprl1 8, L986, the Departmeot of Taxation and Flnance leeued to

petitloner, Clarendon Marketing, Inc. ("CMI'r), a Notice of Proposed Refueal go

Reglster under Artlcle L2-A of the Tax Law, etatLng, toter alla:

rrClarendon Ltd. ' whlch olrne you through a wholly owned
subsl"dLaryr rf88 convl"cted la October, 1984 of 38 counts of
ftltng false reports to the Department of Energy aod the
Ioternal Revenue Servlce (18 USC, Sectlon f001) and of two
count,s of attenptlng to evade tax under 25 USC Sectlon 7201
ln connectlon wlth lts fatlure to report over $50 nlll lon
of taxable lncome from transactlons ln crude oil durtng the
years 1980 and 1981. These crlmes are (1) crimes provLded
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for ln the New York State Tax Law (Tax Law, Sectton 283[2])
and (2) felonles whlch bear on your would-be dutles and
responsibllltles as a dLstributor under Artlcle 12-A of the
Tax Law (Tax Law, Sect ion 283t41),  Accordlngly,  the
appl-icant ie vlelred ae unsultable to become reglstered as a
dlstrl"butor of motor fueL."

2. Oo June 27, 1986, CMI flLed a petltlon requestlng that lt be reglstered

as a notor fuel dlstributor.

3. On August 14, 1986, CD1I and the Department of Taxatlon and Floance

entered lnto the folLowlng Stlpulaclon of Agreed Facte:

(1) CMI 1g a corporatlon organlzed and exlstlng under the
lawg of the State of Delaware. It wae lncorporated oo
October 3, 1985, and was licensed to do buelnese in
New York State on October 31, 1985. I ts presldent le
Wllly Strothotte, a Swles cltizen. Its vl.ce preeident
Ls In-Suk 0h a Unlted States citlzen. Its secretary
and treasurer Le lloward PakeEt, a Unlted States
cltlzen. They are aLso the directors of CMI. None
have ever been lndlcted or convl.cted of a crime l.n any

Jurlsdlct lon.

(2) CMI was establlehed to dlstrlbute and trade petroleum
products to other regLntered dlstrlbutors ln the
United States, prlnclpally ln the East Coast, and Gulf
Coast markets. SLnce its fornatton' Cl"lI has been
regLetered as an entlty entltLed to acc as a distrLbutor
of motor fuel and gasollne by the taxatlon authorltleg
Ln the following states:

1. Connectlcut: Gasollne dietrlbutorts Licenee and
specLal fuel  dLstr lbutorte l lcense (nos. 44-4810-000).

2. Delaware: Motor fuel  dlgtr ibutorrs l lcense (No.
T-86-0L44-2>.

3. Flor lda: Speclal  fuels pernl" t  (No. 1f534).

4. Georgta: Motor fuel-e dlstr ibutorrs l iceaee (No.
014s9)  .

5. Loulslana: Gasol- lne dealer tax bond (No. 2634103).

6. Malne: GasoLloe dLstr lbutorfs l lcense (No. 515)
and speclal  fuels lLcense (No. 900-00-0857).
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7 . M,aryLand: Class-B motor vehLcle fuel ll"cease (No.
10355); Class-S apecLaL fuel eeLlerre l lcense (No.
34s68 ) .

8 .

9 .

Maesachusetts: Exporterre permit (No. UE162) aod
lmporterrs l lcense (No. UII45).

New Jersey: Motor fuel dlstrlbutorrs llcenee (No.
265>.

New Haupshlrer Motor fueL dlstrLbutorts Llcense
( N o . 4 8 0 ) .

North Carolina: Motor Fuel dlstributorts llcenee
(No.  2976r .

Pennsylvanla: Llquld fueLs tax pernl.t (No. 2310).

South Carollna: GaeolLne dealerrs llcenee (No.
38001490);  special  fuels suppl lerfg l icense (No.
3 7 0 0 2 0 7 0 ) .

Texas: Gasollne dlstrlbutorra pernit; dlegel fuel
suppl lerrs permLt (Nos. 1-13-2198874-7r.

VlrgLnLa: Motor fuel dlstrlbutorrs lLcenge (No.
1-000265);  speclal  fuels l lcense (No. 2-000229r.

10 .

11 .

12 .

13 .

L4 .

15 .

L6. Rhode Island: Appllcation pending.

(3) 0n December 6, 1985, CMI f l led l ts appl lcatton for
reglstratLon as a motor fuel dl.strlbutor ln New York
State wlth the Departmentr eocloelng coples of Appllca-
tlon Forn TA-1283, letters from fueL supplLers, a
fLnancLal statementr ard the requlred Form CT-l3-AQ.
Addltlonal lnfornatlon was provlded to the Department
ln a letter dated February 13, 1986. The Department
refused to regLster CMI as a motor fuel dlstrl"butor by
not ice dated Aprl l  8,  1986.

(4) CMI ts a whoLly-owned subsldlary of Century Charterlng
Company, Inc. ('rCenturytt), a DeLaware corporatlon'
wich offlces at 100 Stanford P1ace, Stamford, Connectlcut
06902. Centurlr ln turo, ls a rilholLy-owned subsldlary
of Clarendon. Clarendon ls a SwLss corporatloc,
headquartered in Zug, Swltzerland wlth a Unlted States
branch offlce located ln Stamford' Connecttcut. The
company was orlglnally founded ln 1978 as Marc Rich &
Co. InternattonaL Ltd (rrlnternatlonaLtt), a wholly-owned
subsidlary of a Swlsg-baeed company, l{atc RLch & Co.
AG. However, lt no longer l"s a subeldlary beceuse ln
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1983, Marc Rlch & Co. AG sold all of the shares of
Internatlonal and the conpany chaaged lts nlrme to
Clarendon Ltd.

(5) In October, 1984, Clarendon was convicted, upon lte
gullty pleae of thlrty-elght couots of fll lng false
reports to the Departmeot of Energy and the Internal
Revenue Servtce (18 USC $1001) aod of two counts of
attemptl.ng to evade tax (26 USC S7201) ln connectlon
wLth lts fallure to report over $50 nlll lon of taxable
l"ncome from transactlons ln crude o11 during the yearg
1980 and 1981. A11 of the counts are federal feLontes.

CONCLUSIONS OF LAW

A. That sectlon 283 of the Tax Law was adopted as part of a eerlee of

amendments to exlstlog Arttcle l2-A (L f985, ch 44) aod was a coupanlon Eeaaure

to the Onnlbus Tax Equity and Enforcemenc Act (t 1985, ch 65, 68) uow codl"fled

at Arttcle 37, sectlon 1800 et geq. of the Tax Law. SectLon 283 was anended a

year after lts adoptlon "to enhancle] the enforcemeot of the taxes on motor

fuel lnposed by and pursuant to the authorlty of fArtlcle I2-A] rr (L 1985' ch

270r.  The anendments became effect lve on June 14, 1986 (L 1986' ch 276, $37).

B. Prlor to the 1986 aneodmente, sectton 283, subdlvlslon 2, provlded, 10

pertlnent part, that the Tax Co q'l.sslon may'refuee to reglster an appllcant ae

a dtstrl"butor where che Tax Commlssl"on ascertains that:

"(c) such appllcant has beea convlcted of a crlne provlded
for ln thls chapter wlthln flve years of the appllcatLonr
l o r ]

(a) an offl.cer dLrector, shareholder, employee or partner
of such appltcant has, ln hls capaclty as a person under a
duty to fll-e a return... or pay the taxea l"uposed by or
pursuant to lArticle 12-Al on behalf of such appllcaut or
of any other person, been convlcted of a crlme provlded for
ln thls chapter wlthin the prevl"oue fl.ve years' [or]

(e) a shareholder ownlng more than flfty percent of the
number of shares of stock of [a corporate] applLcaot...
entltl lng the hol-der thereof to vote for the el-ectlon of
directors or trustees, who owned uore than fifty percetrt of
the number of such shares of another fcorporatlon]... at
the tlne such other [corporatl"onJ was convlcted of a crlme
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provlded for ln thLs chapter wtthln the precedLng fl"ve
years '  [o r ]

(f) ttre reglstratl"on of such applicant has been cancElLed
pursuant to [$283(4) of the Tax tawl. . .  wlthln the precedLng
flve years.

C. That sectton 283(2) of the Tax Law, ae Lt exl"sted when appllcatlon waa

made, dld not provlde the Tax Co'nmlsst"on wlth statutory authorlty to refuse to

reglster CMI as a dlstrlbutor. Ci"tI has never been convlctEd of a crtue nor

have any of lts offlcers or dlrectors. Clarendon Ltd. (rrCLareadoo"), lndlrectLy

CMIrs 100 percent shareholder, was convicted of 40 Federal felony counttt,

Lncluding tno counts of attempting to evade tax under 26 USC S7201. The Tax

Law provlded for a stnilar crlue at the tlne of Clarendonts convlction (eee Tax

Law $289-b[3],  L L929, ch 364, as amended L 1932 ch 330' $4),  and the Tax Law

was amended Ln 1985 to provlde for crl.mea virtually ldentlcal to the Federal

cr lmeg (g, g.&-,  Tax Law SS1812[a], [c]) .  Nonetheleaar l t  cannot be sald that

Clarendon was convlcted of a crlue provl"ded for ln the Tax Law. When the

l-egLslature lntended that convictlon of a crlme ln another Jurlsdlctlon be a

crlterLa for the Tax ConnLgslonfs conslderatlon,lt Bald so unequlvocalLy (see

T a x  L a w  $ 2 8 3 ( 4 ) ( 1 1 ) .

D. That as a.nended, Tax Law $283(2) (added by t  1986' ch 276, S2) provldee

as fol lowe:

rrWhere a peraon flles an appll"catLon for registratlon uader
this sectton and 1o conelderLog euch appLlcatlon the tax
cor"mlsslon asrcertalne that. . . (g) the appl lcant,  an off lcer,
dlrector or partoer of the appllcant, a ehareholder dlrectl
or indlrectl more than ten percent of t
shares of scock of such a re such appllcant
a corPorat ent l t l the holder thereof to vote for the
eLect ion of dlrectors or truetees'  . . .  has comit ted any of
the acte speclfled Ln subdlvlslon four of thLs sectlon
wlthla the precediag ftve yearer the tax cornnlssloa nay
refuse to reglster such appllcantrr (enphaels added).
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E. That among the acts speclfled l.n subdlvLslon four of sectlon 283 ls

conviction "ln a court of competent jurlsdtction, elther wlthLn or without thE

state, of a felony... bearlng on such dLgtrlbutorts dutiee and obll.gattooerl

under the Tax Law. Accordingly, lf sectlon 283 as amended applles' the Tax

CoumLseLon may refuse to reglster CMI ae a dlscrlbutor.

F. That lt would be both lllogical and contrary to the expllcltly stated

lntentlon of the leglelature (see Menorandum in Support to 5.9605 and A.LI724,

for the State Tax Cornmlsslon to fall to give effect to the 1986 amendnente.

Appllcatlon of the aoended statute ls prohiblted only lf lt would deprlve GMI

of a vested rlght or be so harsh and oppreeel.ve as to constltute a vloLatloa of

due process (Consoltdated Edlson Co. of New York v. State Board of Equall.zatLon

and Aseegsment , L20 Mlec 2d 6L7, affd, 103 AD2d 453). A right le not deemed

vested unless lt ls eomething more than a mere expectatlon based on a contlaua-

tion of the present general laws (Ten Ten Llncoln Place v. Consolldated Edlson

Conpany of New York, Inc., 190 Mlsc 174, affd 273 App Dtv 903). Moreover, a

ll"eense to dlstribute motor fuel, belng a statutory creatlon, l.e not 1o the

nature of a vested rlght (Publlc Service Comlselon v. Booth ' L56 NYS 568'

affd 170 App Dlv 590; see @, ArceLo Reproductioo Co. v. Modugno, 3L AD2d

642; Adelnan v. Adelman, 58 Miec 2d 803, 807). Furthermore, CMIrs appllcatlon

for reglstratlon lras not flnally adJudicated by the State Tax Comlsstoo wheo

the anended statute took effect. In keeplng wlth the provlsLons of sectlons

283(5) and 283(6),  CMI was Lssued a Propoeed Notlce of Refueal to Regtster

which ful1y informed CMI of the factual basls for the challenged determlnatloa

and lts rlght to seek a hearlag before the State Tax ConnlsgLon. Under these

circrrnstances, lt cannot be sald that appllcatlon of anended sectlon 283(2)

affects a vested right (Consolldated Edlson Conpany of New York v. State Board

of EquaLlzatlon and Asgessnent, eupra). It ls further noted thet the leglelatlve
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purpose of the anendments under consl.deratlon was to enhance the enforcement of

the motor fuel tax, in partr by preventlng the registratlon of dlatributorg under

clrcuustances such as che ones that exlet here. In llght of the legiel-atlve

lntent enbodled ln both verslons of the statute, the consequences of applylng

the new provlslon of the l-aw are neither overly harsh nor oPPresslve.

G. That the petltlon of Clarendon Marketlng, Inc. le deoled, and a Notlce

of Refusal to Regieter shalL be lssued lnnedlately.

DATED: Albany, New York STATE T$( COMMISSION

ocT 151s6


