
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pett t ton
o f

Canpbell O11 Conpany, Inc.

tot a Hearlng wlth Regard to a Bond Requlred
under Sectlon 283 of Article 12-A of the Tax
Law.

That deponent further says
hereln and that the address aet
of the pet l t ioner.

Sworo to before me this
24th day of March, 1986.

AFFIDAVIT OF MAILING

that the saLd addressee ts the petltloner
forth on sald wrapper le the l-aet knoltn address

State of New York :
s s .  :

County of Albany z '

Davld Parchuck/Connie Hagelund, being duLy sworn, deposes and says that
he/she ts an employee of the State Tax Comml.eelon, that he/ehe Ls over 18 years
of ager 4nd that on the 24th day of March, 1986, he/she served the wlthln
notl.ce of Declslon by certlfled nall upon CampbelJ- 01L Conpany' Inc., the
petl.tloner ln the wlthln proceedl.ng, by encLosLng a true copy thereof ln a
securely seaLed postpaid rrrapper addressed as follows:

Canpbell Oi1 Cornpany, Inc.
BOX 1068, East State Road
OLean, NY 14760

and by deposltlng same enclosed in a postpald properly addreesed wrapper 1o a
post offlce under the excluslve care and custody of the United Statee Poetal
Service lrtthln the State of New York.

to admtnlster



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

CanpbelJ- Oil Conpany, Inc.

for a Hearl"ng wlth Regard to a Bond Requlred
under Sectl.on 283 of Artlcle 12-A of hte Tax
Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, being duly sworn, deposes and eays that
he/she ls an enployee of the State Tax Conmtssion, that he/she l-s over 18 yeara
of age, and that on the 24th day of March, 1986, he served the wlthln nottce of
Decision by certlfled nall upon Donald S. Day, the representative of the
petltloner ln the withln proceedlng, by encloeLng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

Donald S. Day
Saperston, Day, Lust ig,  Gal l lck,  Klrschner & Gagl ione, P.C.
Goldome Center, One Fountain Plaza
Buf fa lo ,  NY 142031486

and by deposltLng
post off lce under
Servlce wlthln the

That deponent
of the petLtLoner
last known address

sane enclosed in a postpald properly addressed wrapper ln a
the excluslve care and custody of the Unlted States Poetal

State of New York.

further says that the sald addressee ls the representatl"ve
hereln and that the address set forth on sald ltraPper ls the

of the representat lve of the pet l t loner.

Sworn to before ne thls
24th day of March, 1986.

Au zed to admLnlster
t to Tax Law secti



S T A T E  O F  N E I I  Y O R K
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March 24, 1986

Canpbell Oll- Cornpanlr Inc.
BOX 1068, East State Road
01ean, NY L4760

Gentlemen z

Please take notlce of the Decislon of the State Tax Commisslon encLosed
herewl"th.

You have now exhausted your right of revlew at the admlnl"stratlve level.
Pursuant to sectlon(e) 288 of the Tax Law, a proceedlng in court to review an
adverse declslon by the State Tax Co'nmisslon may be lnstltuted only under
Article 78 of the Civll Practice Law and Rules, and must be comenced io the
Suprene Court of the State of New York, Albany County, withl"n 4 months fron the
date of this not ice.

Inquirles concerning the computation of tax due or refund aLLowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatl"on and Flnance
Law Bureau - Ll.tlgatl.on Unlt
Bul ldlng #9, State Canpus
Albany, New York 1,2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs RepresentatLve

Petl t loner I  s Representat lve 3
Donald S. Day
Saperston, Dayr Lust lg,  GalLLck, Klrschner & Gagl ione'  P.C.
Goldone Center, one Fountaln Plaza
Buffalo, NY 14203L486



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet,lt,ion

o f
:

CAMPBELL OIL COMPA}IY, INC. DECISION
:

fox a Hearlng with Regard to a Bond Requlred
under Section 283 of Artlcle l2-A of the Tax Law. :

Pet l tLoner,  Campbel l  Ot l  Companyr Inc.,  Box 1068, East State Road, Olean,

New York L4760, filed a petLtlon for a hearing wlth regard to a bond requlred

under sect ion 283 of Art lc le l2-A of the Tax Law (Fl le No. 65353).

A hearlng was held before Brlan L. Frlednan, Hearlng Offlcer' at the

offices of the State Tax Connnl,sslon, Bullding #9, State Office Canpus' ALbany'

New York, on December 20, 1985 at 10:30 A.M., with a1-1 br lefs to be submltted

by January 8, 1986. Pet i t l "oner appeared by Saperston, Day'  Lust lg,  Gal l lck '

KLrschner & Gagl ione, P.C. (Donald S. Day, Esq.,  of  counsel) .  The Audlt

Dlvis ion appeared by John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  couneel) .

ISSUE

Whether the Audlt Divlsl-on properly required petltlonerr 88 a condltlon of

naintaLnlng Lts registration as a New York State motor fuel dlstrlbutor' to

f l le  a  sure ty  bond ln  the  amount  o f  $1 ,558,000.00 .

FINDINGS OF FACT

1. By let ter dated August 28, 1985, the Central  Miscel laneous Tax Sect ion

of the Audit Divlelon advlsed Canpbell O11 Company, Inc. (hereinafter "petltloner")

that a review of motor fuel dlstributors was being conducted to determlne the

amount of surety bond required to be filed and, in conjunctlon wlth such

review, requested fron pet l t ioner,  wlthln 30 days from the date of sald let ter '
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a copy of lts unquallfLed current financial stat,ement certlfied wlthln the

prevl"ous 18 nonths by a certlfied publlc accountant pursuant to an audlt

conducted by sald accountant. Petltloner timel-y provlded the Audit Divlslon

with such f inanctal  statement cert i f ied by Teuecher & Whipple, CPAts, P.C. '  on

A p r l l  1 ,  1 9 8 5 .

2. On November L4, 1985r petitioner lras advised by the Bond Unit of the

Processing Divls ion as fol lows:

"We have completed our review of your current financlal statement.

An analysis of this statement dlscloses that the current ratlo
(current assets dlvlded by current tiabllltles) and/or net worth do
not meet our establlshed crlterla. In accordance wlth Patt 4L4 of
the Motor Fuel Tax Regulatlons, as amended effectl"ve June 1, 1985, lt
will be necessary for you to subnit a Jol"nt motor fuel and sales tax
surety bond ln the amount of $1,5581000 to replace the above noEed
bond which is surety for motor fuel tax only.

Please forward the attached bond form and lnstructtons to your surety
and request that a bond for $1,558,000 be sent to my attent lon.

Fai l -ure to post the surety bond by December 31, 1985 nay result  in
the cancel lat ion of your registrat ion as a New York State motor fuel
di  str ibutor.  r l

On November 18, 1985, pet i t ioner made a t lnely appl icat ion for a hearing wlth

regard to the above-noted surety bond requlrenent.

3. Petitionex, a 49-year old New York corporatlon with headquartere ln

the Clty of Olean, ls engaged in the buslness of marketing gasoline' heatlng

ol-ls, motor olls and greases in a seven county area in southwestern New York

State and ln three or four counties in northwestern Pennsyl.vanla. It servlces

approxlmately 100 servlce stat ions and 4,000 to 6,000 home heat lng and lndustr lal

accounts.

4. Pet i t , ioner 's annual sales volume ls approxtnately $50,000,000.00 per

year. Pet,Ltloner makes its In-state petroleum product purchases from Ashland'

Newman 011 and Mobll ln Buffato, from Ashland, Agway and Sunoco ln Rochester
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and from Sunoco, Ashland and W. W. Grlfftth ln Big Flats. Out-of-state purchases

are made by petitloner from United Reflnery, Agway and Sunoco in Warren,

Pennsylvania, from Witco Chemical in Bradford, Pennsylvania and from Quaker

State Refining ln Farmers Valley, Pennsylvanla.

5. Petltl"oner has always tinely flled its State and Federal tax returns

and pald the taxes due and has never been assessed a penalty for a late fll lng

or payment by New York State or any other taxing entity.

6. Petlt,loner nas tnltlally requlred to flle a bond ln 1980 at whLch tine

pet l- t ioner f i led such bond in the amount of $4,000.00. In 1982, petLcionertg

bond requirement was tncreased to $1351000.00 and, ln August of 1984' l t  was

aga in  lnc reased 1s  $227,000.00 .

7. The computatLons resulting ln petltloner belng advised, on Novenber 14,

1985, that l ts surety bond requlrement was belng increased to $11558,000.00

were made by Mary Kearns, Senior Account Clerk ln the Central Office Audit

Bureau, Mlscellaneous Tax of the Department of Taxatl-on and Flnance. Pursuant

to sald computat ions, pet i t ionerts current asset to l iabl l | ty tacto was deternlned

to  be  1 .09 :1 ,  pe t i t ioner 's  ne t  wor th  $829,956.00  and pe t l t ioner 's  p r lo r  s lx -month

potent ial  tax l iabi l l ty,  obtal-ned fron pet i t lonerrs Return of Tax on Motor

Fuels for the months November, 1984 through AprLl, 1985, rras deteruLned to be

$2,387,27L.5L .  Pet l t ioner rs  ne t  wor th  o f  $829,956.00  was eubt rac ted  f rom i ts

slx-month potent lal  tax lLabl l l ty of  $2,387,27L.5I to arr ive at a surety bond

requ i rement  o f  $1r557,3 I5 .52 ,  Pet l tLoner  nas ,  there fore ,  reques ted  to  f l le  a

Jolnt motor fuel  and sales tax surety bond ln the amount of $1,558'000.00.

8. Steven Teuscherr a certifled public accountant nith Teuscher & Wttlpp1e,

CPA!s, P.C. which prepared and cert l . f led pet l t ionerfs unqual l f ted current

fl"nancial statementr also prepared an analysls of petltlonerrs sal-es tax and



-4-

motor fuel tax actual llablllty for the five month perlod from June I ' 1985 to

october 31, f985. June 1, 1985 was selected as a start ing point because said

date coincjded with the effect ive date of Chapter 44 of the Laws of 1985' a law

which, among other things, required that both sales and motor fuel taxes on

motor fuel be pal"d upon the lurportation of such fueL lnto the State. At the

t,lne of the preparation of this analysls, October, 1985 was the last month for

which lnformatlon r/as avatlable. From an examlnatl"on of petitlonerts books,

records and tax returns, Mr. Teuscher concluded that approxl"mately 55 percent

of pet l t lonerrs total  purchases were made nl thln New York State.

9. Pursuant to Mr. Teuscherrs analysis,  sales tax and motor fuel  tax

actually payable by petitloner for the aforesald five-month period ending

October  31 ,  1985 was $344,L28.2L  and $405,045.04 ,  respec t lve ly .  Not  exc lud lng

exempt sales from hts calculation, Mr. Teuscher determlned petltionerts average

monrhly tax l labi l l ty for this period to be $173,29L.89, He then nult lp lLed

thLs monthly average by six to determlne petitlonerfs six-month maximum potential

tax  l iab i l l t y  and subt rac ted  f rom th is  f lgure  o f  $1 ,039,75 I .34  pe t l t loner 'a  ne t

worth of $829,956.00 (the f igure lndl"cated ln pet i t lonerts December 31, f984

financlal statement submltted by petltloner ln response to the Audit Dlvtslon's

le t te r  o f  August  28 ,  1985)  resu lc lng  in  a  d i f fe rence o f  $209,795.34 ,  a  f igure

which petitioner contends that, using the Audit DivLslonrs formula for calculation

of the amount of a surety bond to be posted by each distr ibutor,  and, dLsregardlng

alL other factors, results tn a bond requlrement of approxlmately $210,000.00.

10. Pet l t ionerrs President,  Chalrnan of the Board and najor stockholder '

Wll l lan E. Canpbel l ,  test, i f ied that the net worth f lgure of $829,956.00'  used

by the Audit Dlvlsion in computing petl"tionerts surety bond requirement, does

not falr ly and accurately represent i ts underly ing assets less l ts l iabl l l t les
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as of December 31, 1984 even though sald flgure nas contained ln the unquallfled

current flnancial statement provided by petltioner to the Audit DLvislon.

Petltloner's land, bulldl-ngs and leasehold improvenents, although carried on

said f lnancial  statement at a depreciated value of $1r500r000.00, were appraised

by an lndependent New York State licensed real estate broker and appralser at

the request of the Bank of New England (petltlonerrs prinary lender) ln October,

1984 and said appraiser placed a valuat,lon on the land, buildings and lnprovements

at $4,293,300.00. Mr. Canpbel l  further test l f led that pet l t lonerrs equlpment

and motor vehicles were appraised by Eastern Tank & Truck Company ln earLy 1983

and sald appralser placed a fair market val-ue on these assets several hundred

thousand dollars ln excess of the values carrLed on petittonerts books and

records .

11. Mr. Teuscher examined pet i t ionerrs purchases Ln order to determine the

trend of lts ln-state purchases. The percentage of gallons purchased wlthln

New York State by pett t toner has increased from 34.16 percent ln 1983 to 50.22

percent ln 1984 to 54.82 percent to 55.17 percent for the months of January

through October,  1985.

12. Petltionerfs insurance company, The Aetna Casualty and Surety Company'

advlsed pet l t lonerrs insurance agent,  Hunter Agency, Inc. of  01ean, New York,

tha t  l t  cou ld  no t  l -nc rease pe t l t l -oner rs  bond f rom $227,000.00  to  $1 '558,000.00 .

Hunter Agency, Inc. informed Mr. Canpbell that 'rany demand to increase the

existl-ng bond above its current level of $227,000 would serlously inpede your

company and i ts abi l i ty to do buslness.t t

CONCLUSIONS OF LAW

A. That sect lon 283(3) of the Tax Law provldes, ln pert inent part ,  as

fol lows:
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"The tax cornnlssl-on shall requl-re a dlstributor to file wtth the
department of t,axation and fl"nance a bond issued by a surety company
.. .1n such amount as the tax conrmission may f ix,  to secure the
payment of any suns due from such dlstrlbutor (1) pursuant to thls
artlcle and (i1) pursuant to articles twenty-elght and twenty-nine of
thls chapter with respect to sales and uses of motor fuel. The tax
conrmlssion shall requtre that such a bond be filed before a dlstrlbutor
is reglstered, and the amount thereof may be lncreased at any tlme
when Ln lts judgnent the same ts necessary as a protectlon to the
revenues under this article and articl-es twenty-elght and tlrenty-nine
of this chapter.r l

B. That 20 NYCRR 414,2, ef fect lve March 15, 1985, provLdes, ln pert lnent

part ,  as fol lows:

rrDetermination of amount of bond. Prior to the approval of an
applicatlon for reglstration as a dletrlbutor and during any subse-
quent revlew of a reglstered dtstrlbutor, the department w111:
deterrnlne the estimated or actual six-nonth maxlmum potentlal tax
ltabillty of such dl"strLbutorr and anaLyze the certlfl"ed flnanelal
statement of such distributor wlth partlcular emphasls on the ratlo
of current assets to current llabilltles and the net, lrorth (total
assets Less total  l iabi l l t les) of  such distr lbutor determlned under
generally accepted accounting methods. In addition to the above
criteria, any independent informat,Lon concernl-ng Fhe operatlons or
flnancial status of a distributor, which 1s available at the tine
of the review be used ln determinine the amount and sufficienc
of a bond. For example, c ration may be glven to a taxPayer
fll lng record which may lndicate any dellnquencies l-n fil ing and/ox
payment of tax as a motor fuel distributor or for any other New York
State tax for whlch the distr ibutor is responslble."  (Enphasls
added.  )

Said regulat lon, at  subdtvision (a) thereof,  provldes as fol lows:

ttFor purposes of thls Partr the term fmaximum potentlal tax
llabtllty' shall mean the total number of gallons of motor fuel sold
or otherwlse dLstributed or expended or expected to be sold or
otherwlse distrlbuted or expended by the dlstrlbutor without any
reductlon for tax-free or exempt sales, multiplled by the rate of
motor fuel  tax per galJ-on."

Said regulatLon, at subdivis lon (b)(2) thereof,  provides as

"General ly,  l f  the rat lo of current assets to current l labl l l t les
is at lGst one to one and the net worth is less than the estlmated
slx-month maxlmun potent,lal tax liabl.llty, a bond ls required for the
difference between the net worth and the estlmated slx-month qaxlmum
potent lal  tax l labl l t ty.r f  (Emphasis added.)

Sald regulat lon, at  subdivls ion (b) (6) thereofr provldes as fol lows:
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rr ln addit lon to paragraphs (1) through (5) of thls subdtvlslon,
the amount of bond required nay be adjusted where any l"nformatlon
indlcates the need for a bond or other securlty in a greater or
lesser amount. t'

C. That Chapter 44 of the Laws of 1985, effect lve June l ,  1985, imposed

the motor fuel tax on the lmportation, manufacture or sale of gasollne ln the

State and further provided for the prepayment of the sales and use taxes on the

importatlon, manufacture or sale of motor fuel in the State.

D. That Publ icat lon 882, dated May, 1985 and ent l . t led ' rSales Tax InformatLon

for Motor Fuel Distrtbutors, Jobbers and Wholesalers" provldes at page 2

thereof,  in pert l .nent part ,  as fol lows:

rrExcept for ret,ail sales of motor fuel, no mot,or fuel may be sold ln
New York State without the prepayment of sales tax and lncluslon of
this prepayment in the prlce.

Upon dellvery of motor fuel, the supplier must give the purchaser a
Forn FT-935, Certification of Prepayment of Sales Tax and Paynent of
Motor Fuel Tax. This cert l f lcat lon must include the sel lerts name,
address, certificate of authority and motor fuel tax numbers, number
of gaLlons purchased, purchase date, and the anount of sales tax and
motor fuel tax per gallon included in the selllng pr|ce. The certi-
f icat ion must be slgned by the sel Ier."

E. That stnce the percentage of pet l t ionerts t ,otal  purchases of motor

fuel whlch are purchased in-state have been lncreaslng steadlly and, for the

perlod slnce the effect lve date of Chaptet 44 of the Laws of 1985, have been

approxlmately 55 percent of lts total purchasesr the Audlt Dlvtsionfs computatlon

of petitionerts estinated slx-month maxlmum potential tax liablllty using the

tot,al number of gallons expected- to be sold or otherwlse distributed wlthout

reduclng sald gallonage by the number of gallons purchased within the State on

which motor fuel and sales and use taxes are non required to be paid by peti-

tionerrs vendor does not serve to protect the revenues under Arttcl-es LZ-A, 28

and 29 of the Tax Law but, instead, places an undue financial hatdship upon the
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petltl"oner, especially ln llght of its Long hlstory of financlal stablllty and

its prior record of tlnely flJ.ing of returns and payment of taxes.

In Matter of Slnon 011 Company, Inc., State Tax Cornrnlsslon, August 12'

1983, the Tax Comrnlssion held:

"That while the Audlt Divlslonrs guldellnes are not unreasonable,
this Coml"sslon ls not obllgated to saoction the Audlt Dlvisl-onrs
application Ehereof ln each instance. In deternlnlng the need for
and amount of a bond as securlty for the paFnent of sums due pursuant
to Article L2-L, consideration w1,11 be gl"ven to the dtstrlbutorrs
overal-l flnancial situatton. The Judicl"ous exercise of dlecretion
after reviewing all relevant factors may allow, in certaln lnstances,
a departure from the use of the current ratio and/or net worth veraus
slx monthsr tax llabllltles standards ln nakLng such a deternlnatlon."

F. That ln vlew of aLl of the facts and circuustances presented hereLn,

Lt is hereby found and determined that, a bond ln the amount of $227,000.00'

presently filed by petttioner wlth the Department of Taxatlon and Flnance, ie

sufflcient to secure the payment of motor fuel and sales and use taxes due from

petl"tloner. Accordlngly, petitionerrs surety bond reguirement shal1 remaln

unchanged.

G. That the petitlon of Canpbell Oll- Company, Inc. ls granted and the

cancel lat lon of i ts registratton (as cal led for ln the Processing Dl.v is lonts

Letter of  Novenber 14, 1985; see Flndlng of Fact "2"),  together l t t th the

requlrement of a bond ln the amount of $115581000.00, is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

MAR 3 41986 r - A

ffodtrlv\A)CA--'-
PRESIDENT


