
STATE 0F NEI,II YORK

STATE TAX COII,IMISSION

In the Matter of the Pet i t lon
o f

Benak Corp.

for a Hearing lrith Regard to a Bond Required to be
f iLed under Sect ion 283 of Art ic le 12-A of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
15th day of January, 1985, he served the wlthln not ice of Declslon by certLfLed
mail  upon Benak Corp.,  the pet i t loner in the withln proceedl.ng, b)t  encloslng a
true copy thereof in a securel-y sealed postpaid wrapper addressed as follows:

Benak CorP.
Route 2 lllghland Rd.
Massena, NY L3662

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the UnLted States PostaL
Servlce within the State of New York.

That deponent further says that the sald addressee is the pet i t ioner
herein and that the address set forth on said lyrapper Ls the last known address
of  the  pe t i t ioner .

Sworn to before ne this
15th day of January, 1985.

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Benak Corp.

for a Heartng with Regard to a Bond Required to be
f i led under Sect ion 283 of Art ic le 12-A of the
Tax Law.

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Comisslon, that he is over 18
15th day of January, 1985, he served the wlthin
mail upon Thomas Donovan, the representatlve of
proceeding, b)' enclosing a true copy thereof in
wrapper addressed as fol lows:

and says that he Ls an employee
years of age, and that on the
not lce of Declsl .on by cert l f led
the pet i t ioner in the wLthin
a securely sealed postpaLd

AFFIDAVIT OF }fAILING

Thomas Donovan
Charles L. Marvin & Co.
One Steuben Place
Albany, NY 12207

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representatl.ve
of the pet i t ioner herein and that the address set forth on sald l rraPper ls the
last known address of the representat lve of the pet l tLoner.

Sworn to before me this
15th day of  Januaryr  1985.

n i s t e r ' o a t
pursuant Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N Y ,  N E W  Y  0  R K  1 2 2 2 7

January 15, 1985

Benak Corp.
Route 2 llighland Rd.
Massena, NY 13662

Gentleuen:

Please take notice of the Decision of the State Tax Connnisslon enclosed herewlth.

You have now exhausted your rlght of review at the adminlstratlve level.
Pursuant to section(s) 283 of the Tax Law, a proceeding in court to revielt an
adverse decislon by the State Tax Comission may be instituted only under
Article 78 of the Civll Practice Law and Rules, and must be commenced Ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund alLowed Ln accordance
hrl th this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l t ionerts Representat ive
Thonas Donovan
Charles L. Marvin & Co.
One Steuben Place
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t ion

o f
:

BENAK COR?. DECISION
:

for a llearing with Regard to a Bond Requlred
to be f i led under Sect lon 283 of Art ic le 12-A :
of the Tax Law.

:

Petitioner, Benak Corp., Route 2, Hlghland Road, Massena, New York L3662,

fil-ed a petition for a hearlng with regard to a bond requlred to be flled under

section 283 of. Articl-e 12-A of the Tax Law.

A fornal hearlng was held before Danlel J. Ranallt, Hearing Offlcer, at

the off ices of the State Tax Comisslon, Bul]-ding 9, State Off ice Canpus'

Al-bany, New York, on December 12, 1984 at 9:30 A.M., with al- l  br iefs to be

submltted by Decenber 14, 1984. Pet i t loner appeared by Thomas Donovan, C.P.A.

The Audit  Divis ion appeared by John P. Dugan, Esq. (James Del1a Porta, Esq.,  of

counse l ) .

ISSUE

Whether the Audit Division properly required petitloner, as a condltion of

malntaining its registration as a motor fuel- distributor, to file a surety bond

ln  the  amount  o f  $200,000.00 .

FINDINGS OF FACT

1. Pet i t ioner,  Benak Corp.,  ls a motor fuel  distr ibutor located ln

Massena, New York. Petltloner imports petroleum products from Canada and sells

then wholesal-e. Petitioner also purchases motor fuel on a tax pre-paid basLs

from companles ln Syracuse, New York. Petitioner made most of its gasollne

sales to three dealers in western New York.
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2. The Audit Divlsion, by letter dated JuLy 27, L984, advlsed petltloner

as fol lows:

t t ln accordance wlth Sect lon 414.1(c) of  the l" lotor Fuel Tax Regulat lons'
we are conducting a periodtc review of motor fuel distributors to
determine whether a surety bond should be required or a surety bond
already on file is sufficient to safeguard the revenue due under the
Motor Fuel Tax Law.

To asslst us in naklng thLs determination, please send a copy of your
current unquallfled financtal statement certified by a certtfied
public accountant pursuant to an audlt conducted by hin. This
financial statement will be analyzed together wlth your motor fuel
tax account and a bond determinatlon made.rl

3. Petitloner fail-ed to send a flnancial- statement of any kind for the

Audit Division to review and, as a resuLt, on Septembex 27 t 1984' the Audlt

Division advised petitloner that petitioner was requlred to post a surety bond

in the amount of $200,000.00 by Novenber 13, L984, or l ts registrat ion ae a New

York State motor fuel dLstrLbutor would be cancel-led.

4. Petitioner failed to post the requested bond and the Audit Dlvlslon

cancel led pet i t ionerts reglstrat ion as a motor fuel  distr ibutor effect ive

nldnight, November 30, 1984. Petitioner funmediately requested a hearlng to

contest the cancel lat ion.

5. The Audit  Dlvls ion had conducted a f ie ld audit-of  pet l t loner and.

determined that $1871 5L7.84 in additional motor fuel tax riras due for the perlod

January, 1983 through May, 1984. For the period January, L984 through May,

L984, petitloner imported no gas from Canada so that the entlre liabllity

deternined to be due was incurred during the perlod January' 1983 through

December, 1983. Pet i t toner reported $205,037.00 in motor fuel  taxes for the

period January, 1983 through December, 1983 and no tax for the perlod January,

1984 through May, 1984. The reason for the reduced tax liabil-ity after December,
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1983 was that Canadian prices rrere less favorabl-e than domestlc prlces and

petitloner no longer imported motor fuel wlthout prepaying tax.

6. In determi.nlng the amount of the bond to be posted by petltloner, the

Audit  Divis lon added the $205 ,037.00 reported by pet i t ioner for 1983 to the

$187,517.00 addlt ional rax due for that per lod to arr ive at total  tax l labl l i ty

for 1983 of $3921554.00. The Latter f igure was divided by two and rounded off

to the bond amount of $200,000.00. The audit  had disclosed that,  in addl- t ion

to the added tax liabilLty, petitioner had been conslstentl-y late in fll lng lts

mot,or fuel tax returns. The Audit Division malntalns that such determinations

indicated that petltloner was unrellable and that a bond was approprlate.

7. Petitioner argues that lt would have been virtuall-y lnpossible to

submlt a certified financlal statement ln July or August, elght months after

the close of the f iscal  year,  because of the di f f lcul ty in test ing records and

examining inventories and that lt should not, therefore, be held to the reguire-

ment of subnit t ing a cert l f led f inancial  statement.  Al ternat ively,  pet i t loner

argues that the most recent six month perlod should be used to determlne the

amount of the bond. Inasmuch as the tax liabllity for the most recent six

months was vlrtuaLLy zero, petitioner maintains there should be no bond or a

consj.derably reduced bond to refl-ect lts current purchaslng practices.

CONCLUSIONS OF LAI^I

A. That sect lon 283 of the Tax Law providese in part3

r ' [ t ]he tax conmlssi .on nay require any distr lbutor to f i le wlth the
department of taxatLon and finance a bond lssued by a surety conpany
...in such amount as the tax commission may flx, to secure the
payment of any sums due from such dlstributor pursuant to [Artlcle
I}-AJ. The tax commission may require that such a bond be flled
before a distr lbutor is registered, or at  any tLme when in l ts
judgnent the same is necessary as a protection to the revenues under

[Art ic le l2-A] .  rr
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B. That 20 NYCRR 4L4.L(c),  ef fect ive January

fol lows:

19, L984, provides as

tt(c) The department,  in order to protect art lc le 12-A revenuesr wlLL
periodlcall-y review the flnanclal statua of registered dlstributors
and may, at any time subsequent to registration of any person' as a
dlstributor, require any such distrlbutor to submit to the department
a conpleted:

( 1 )
and

motor fuel-  distr ibutor informatlon report  ( forn TPl87. l6);

(2) current unqualified flnancial statement certifled by a
certifled publlc accountant pursuant to an audit conducted by
h L m . I t

SaLd regulat ion, at  subdivis ion (d),  further provides, ln relevant Part ,  as

fol lows:

t ' [ i ] f  any distr ibutor fai ls to meet ln ful- l  the requlrements of
subdivision (c) (2) ot thls sectlon, a bond equal- to sLx months tax
liabillty w111 be required of such distrlbutor E9g!!99. of the net
worth or financlal status of such dlstributor. In cases where an
applicant or distrlbutor shows flnancial hardship by reason solely of
the requirements of subdlvls ions (b) (2) and (c) (2) ot  thls sect lon
that the unqualified flnancial statement be certified by a certified
publlc accountant, the State Tax Co'r'mission, on petition, elther
through the hearing process or on the motion of the State Tax Comis-
si-on, may permit a licensed publ-lc accountant not a certLfled publlc
accountant,  to cert i fy such f inancial  statementrr .  [20 NYCRR 414.1(d);
emphasls added. l

C. That petltloner has not submitted, as requlred, an unqualtfied financial

statement certlfled by a certified public accountant pursuant to an audit

conducted by such certified public accountant. The purpose of thls requirement

is to provide lndependent ver i f lcat ion of the rel labI l l ty of  a distr ibutorrs

financial- statements and, in turn, lts flnancial- condition. Accordlngly, in

the absence of such a statement, a bond equal to slx monthrs tax l-iablllty ts

required.

D. That the Tax Law and regulatlons do not specify which perlods are to

be used in computtng the six month tax llabillty which serves as the basls for
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setting the bond requlrement. It is inpllcit, however, that the bond shoul-d be

set at the amount which most accurately ref lects pet i t lonerrs tax l iabt l l ty.

The Audit Divlsionts use of 1983 figures failed to give any weight whatsoever

to the fact that pet i t ionerrs tax l labl l i ty for the f l rst  f lve months of 1984

was zero. Pet i t ionerts content ion, on the other handr that only the most

recent six months be used, falls to take into account that any tlme the Canadlan

price structure changes, petitioner wil-l reinstltute its lmportlng Practice and

incur a tax llabillty. The most accurate computation of the bond reguirement

is,  therefore, measured by the period June, 1983 through May, 1984. Thls

perlod covers the most recent audited year prlor to imposlng the bond requl-rement

and includes perlods when petitloner imported motor fuel and when it did not

import.

E. That the bond required is to be reduced to $1151000.00 computed as

fol lows:

Tax  repor ted  fo r  1983 $205 '037.00
Addit ional 1983 tax per audj. t  187,517.00
Tota l  tax  fo r  1983 $392 '554.00

Average month ly  tax $392: :54.00 = g32,7L2.g3
L2

Average monthly tax $32 ,712 .83
Seven months (June, l983-December, 1983) x 7

$228,989.  81

Tax liability for last seven months
of  1983

Tax liability for first five months
of  1984

Ttrelve month llabtJ-ity

$228 ,989 .81

0
P6]9E'9:6I

Six  month  l lab l l t t y  $2281989.81  =  g t14 ,4g4.gL
2



F. That the pet i t ion of

amount of the bond to be filed

DATED: Albany, New York

JAN 15 1985
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Benak Corp. ls granted to the extent that the

is  reduced to  $115 '000.00 .

STATE TAX COMMISSION

PRESIDENT


