
STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matt,er of the PetLtlon
o f

Barr ler O11 Corp.

for a Ilearing with Regard to a Bond Requlred
under Sect lon 283 of Art ic le 12-A of the Tax
Law.

and by deposLting same enclosed
post offLce under the exclusLve
Servl"ce wlthln the State of New

Thac deponent further says
hereln and that the address set
of the pett t loner.

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper ln a
care and custody of the United States Poatal
York.

that the sald addresaee l-s the petltloner
forth on sald lrrapper ls the laet known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Connfe Hagelund, belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Commlsgion, that he/ehe l.s over 18 yearg
of age'  and that on the 18th day of March, 1986, he/she served the wlthln
not, lce of decLslon by cert i f led mal l  upon Barr ler 011 Corp.,  the pet l t loner ln
the within proceeding' by enclosing a true copy thereof ln a securely sealed
postpaLd rilrapper addressed as foLLolrs:

Barr ler Ol-1 Corp.
Attn: lJ l lL lam Jeffers,  Pres.
184 I'Iest Main Street
Tarrytown, NY 10591

Sworn to before me this
18 th  day  o f  March ,  1986.

nister oaths
Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on
o f

Barr ler 011 Corp.

for a Hearing with Regard to a Bond Requlred
under Sectlon 283 of Article L2-A of the Tax
Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, belng duLy sworn, depoees aod eays that
he/she is an enployee of the State Tax Comlssion, that he/she l.e over 18 yeare
of age, and that on the 18th day of March, 1986, he/she served the wlthln
notl.ce of decislon by certl-fled mal"I upon Thomas W. Maroney, the repreaentatlve
of the petitloner tn Ehe wlthin proceedl.ng, bI encloslng a true copy thereof
ln a securely sealed postpald wrapper addreesed as follows:

Thomas W. l'laroney
I,la1shr Maroney & Ponzlnl
14 North Broadway
Tarrytown, NY f0591

and by deposlting sane enclosed ln a postpaid properLy addressed wrapper in a
post office under the exclusLve care and custody of the Unlted Statea Postal
Servtce wtthin the State of New York.

That deponent further says that the sald addrea€ree is the representatlve
of the petitloner herein and that the address set forch on said lrrapper Le the
last known address of the representatlve of the petltloner.

sworn to before ne thls
18th day of March, 1986.

ls ter oaths
Law sect lon L74



S T A T E  O F  N E W  Y O R K
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March 18 ,  f986

Barr ler 011 Corp.
At tn :  Wl l l lau  Je f fe rs ,  Preg .
184 West Maln Street
Tarrytown, NY 10591

Gentlemen:

Pl-eage take notlce of the Declslon of the State Tax Conmlaelon encloeed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to section(s) 288 of the Tax Law, a proceedlng in court to revlew an
adverse declslon by the State Tax Commlsslon may be lnetlEuted only under
Arclcle 78 of the Civll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County' wtthln 4 months from
the date of thls not lce.

Inqulrles concernLng the computatton of tax due or refund aLlowed ln accordance
with this dectsl"on nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaure Representatlve

PetLt ioner t  s Representat lve :
Thomas W. Maroney
Walsh, Maroney & Ponzlnl
14 North Broadway
Tarrytown, NY 10591



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

BARRIER OIL CORP.

fox a Hearing with Regard to a Bond RequLred
Under Sectlon 283 of Article L2-A, of the Tax
Law.

DECISION

Peti t ioner,  Barr ier Oi1 Corp.,  Attn:  Wll l ian Jeffers,  Pres. '  184 t{est Main

Street,  Tarrytown, New York, 10591, f l led a pet i t ion for a hearlng wlth regard

to a bond requlred under sectlon 283 of Article l2-A of the Tax Law.

A fornal hearing was held before Dennis M. Gal-l-iher, Hearlng Offlcer, at

the offices of the State Tax Cornmlsslon, Building /19, State Offlce Campue,

Al-bany, New York on Novembex 20, 1984 at 11:00 A.l{. Petitioner appeared by

Walsh, Maroney & Ponzlni, Esqs. (Thomas l,l. Maroney, Esg. , of counsel). The

Audit  Divis ion appeared by John P. Dugan, Esq. (Janes Del la Porta, Eeq.,  of

counsel) .

ISSUE

Whether the Audlt Division

naj-ntainlng its registration as

ln the amount of $400,000.00.

1 .  Pet l t ioner ,

located ln Tarrytonm,

2 .  By  a  le t te r

as fol lows:

properly requlred pet l t loner '

a motor fuel  distr ibutor,  to

as a condition of

flLe a surety bond

FINDINGS OF FACT

Barr ier o11 Corp. (rrBarr i€f ,") , ls a motor fuel dlstributor

New York.

dated JuLy 27, L984, the Audit Divlslon advised Petltioner
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" In accordance with Sect lon 414.1(c) of  the Motor Fuel Tax
Regulations' we are conductlng a perlodic review of motor
fuel distributors to determine whether a surety bond should
be requLred or a surety bond already on flle is suffLcient
to safeguard the revenue due under the Motor Fuel Tax Law.

To assist us in naking this determlnation, please send a
copy of your current unqualifled financlal statement
certifled by a certlfied publ-ic accountant pursuant to an
audit conducted by hin. Thls flnanclal statement will be
analyzed together with your motor fuel- tax account and a
bond determlnation made.

Failure to submit a copy of your current certified financlal
statement withln 30 days of the date of this letter wl-11-
leave us no al-ternative but to make a bond determinati.on on
the basLs of available lnforrnation.rl

3. The above noted letter was followed by a subsequent l-etter to petitloner

from the Audit Divislon, dated September 27, 1984, which provided as follolts:

"Inasmuch as you have falled to subnit a copy of your
current unquallfied certified financial statenent, ln
accordance with section 4L4 of. the Motor Fuel Tax Regul-ations
effect ive January 18, 1984, i t  wl l - l  be necessary for you to
post a surety bond in the anount of $4001000.

* * *

Failure to post the surety bond by November 13, 1984 w111-
result in the cancellation of your registration as a New
York State motor fuel  dlstr ibutor.rr

4.  By a let ter dated October 2, 1984, pet l t loner subnit ted l ts nost

recent financial statements in support of 1ts cl-aim that a bond was not required.

Such statements, providing information as of June 30, 1984 (and comparatlve

infornat lon to June 30, 1983),  nere not unqual i f ied statements cert l f led by a

certlfied public accountant. Ihe statements were, however, prepared by certifled

public accountants (the firn of Corn, Greenhaus & Co.) and lncluded the followlng

statement:

ttWe have conpiled the accompanylng comblned bal-ance sheete
of Barr ier 011 Corp.,  Barr ier Gasol i -ne Service'  Inc. and
Barr ier Energy Systems, Inc. as of June 30r 1984 and 1983'
and the related statements of lncome and retalned earnlngs
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and changes ln financial position for the slx months then
ended, in accordance with standards established by the
Anerican Institute of Certlfied Public Accountants.

A compilation ls llnlted to presenting ln the forn of
financial statements lnformation that ls the representation
of nanagement. [,le have not audlted or reviewed the accom-
panying financlal st,atements and, accordingly, do not
express an opinion or any other forn of assurance on them.rl

5. By a letter dated October 30r L984, the Audit Divlsion advlsed petltioner,

inter al ia,  that the bond of $4001000.00 rf ,as st i l l  requlred, but t f rat  the date

by which such bond was reguired to be flLed was extended to Decenber 3, 1984.

6. Analysls of the flnancial statements submltted by petitioner reveal-s

the following lnformatlon:

a.) current ratlo +-!$!]}!$ = .90:1
$ r , 0 0 1 , 3 0 1 . 0 0

b. )  ne t  wor th  (assets  less  l lab i l l t ies )  =  $285,054.00

c . )  s ix  monthrs  rax  l iab i l t t y  (2 /84  -  7 /84)  =  $400,366.2L

7. Petitioner lras incorporated in or about earJ-y L973, and hae been doing

buslness continuously since that time. The business was started as a one

truck - two man operatlon, with petitionerrs two shareholders' I'Ii l l lam Jeffers

and hLs brother Wayne Jeffers, servici.ng approximateJ-y forty customers.

Petltionerrs business has grorf,n steadlly and, at presentl petitioner employs

approxlmately 38 persons on a full-tlme basis and several ot,hers on a part-tine

basis. A najor step ln such expansi-on was the acquisltlon of Premlun Petrol-eum

Products in or about early L982, which acqulsitlon added approxlmately 145

conrmerclal  accounts and 56 gasot- ine stat ion out lets to pet i t ionerts buslnese.

8. Included as part of petitlonerrs flnancial statements are two other

corporatlons, Barrler Energy Systems, Inc. and Barrler Gasol-lne Servlce, Inc.

The former was created as a marketing devlce to sell the idea of o11 conservatlon

and to promote petltlonerrs imager whl1e the latter nas created because of the



-4-

potent ial  l labi l l ty assoclated wlth handl lng gasol lne. Pet l t lonerts shareholders,

namely WilLlaur Jeffers and Wayne Jeffers t a,t? also the sharehol-ders of the

other two entitLes which, according to WiLlian Jeffersr 8!€ operated together

with pet l t ioner as essent lal ly one busLn""".1

9. Petitioner owns its own o11 terminal located ln Tarrytown, New York.

The terninal was purchased at a cost of approxlnately $L27'000.00, and has a

remalning first mortgage of approxinately $60,000.00. The termlnal was appraised

in or about 1981 at $330,000.00, and pet i t ioner recent ly refused a purchase

offer of  $750,000.00 for the terminal.  Pet i t ioner has also refused an otfer of

$750,000.00 for i ts heat i .ng oi l  customer l lst ,  which comprlses approximately

four nill ion gallons of business per year, and petitioner estlmates that a

pr ice of approxlnately $1r0001000.00 could be connanded for the gasoJ-lne

buslness alone, l f  i t  were for sale.

10. The debt on many of pet i t ioner 's assets, lncluding i ts equlpnent,

trucks, rol l ing stock etc.  e has el ther been paid off  ent i rely or paid down

substant iaLly,  thus steadi ly decreasing the amount of pet i t ionerrs current

expenses ( i .e.  nonthly payments).  Accordlng to pet i t ionerrs presldent,  this

equipment, although full-y or substantiaLl-y pald off and depreciated (and thue

carrled at low value on petitlonerrs books), has not tn fact dininished in

value but rather has a true value equal to or greater than its origlnal cost

and has many years of useful l1fe remalning.

The record is sonewhat unclear at to the actual operating dlstlnctlons'
lf anyr between petLtioner and Barrier Gasol-lne Service, Inc. It is
noted that while BarrLer Gasollne Service, Inc. handles gasol-ine, the
bond ls required only of petltioner. The conbined flnanclal statementa'
as subnitted, make no dLstinctlons between any of the three corporatlons.
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11. At the ti-ne of its purchase of Premium Petroleum Products, Petltloner

was Ln need of capital-, both to finance the acquisltion and to maintain lts

cash flow for operations, including payment of suppllers. Petltloner received

from Barclayrs Bank of New York, af ter review of pet l t ionerts f lnancl.al  state-

ments ,  a  $3001000.00  l lne  o f  c redLt ,  a  $400,000.00  te rm loan and $265,000.00  ln

stand-by letters of credit, and gave the followlng securlty ln return therefor:

Securlty: A) Flrst mortgage on land and bullding at
Tarrytown, New York.

B) Securi ty interest ln accounts receivable,
inventory equipment, rolling stock and
all lntanglbles lncludlng customer
l i s t s .

Guarantors: A) I,Iayne Jeffers, Wlllian Jeffers and
cross corporate guarantY.

B) To support the guaranty of Wayne
Jeffers, a second nortgage on his home
in the amount of $50'000.

L i fe
Insurance: Keyman life insurance in an amount of not

Less than $400'000 asslgned to the bank.

12. Petitioner, lts attorneys and its insurance agent all have nade

Lnquirles in an attempt to obtain a bond as requested by the Audit Division Ln

the amount of $400r000.00. Pet l t lonerrs lnsurance agent advLsed Pet l t ioner '  ln

wri- t lngr on Novenber 19, L984, regarding such efforts to obtain a bond as

fol lows:

I'The Bond to guarantee payment of New York Gasoline Sales
Taxes has been declined by every Carrier we have approached.

Firemanrs Fund advised they would not be lnterested even
with full collateralization. Other Carrlers such as the
Peerless and United States Fidel-ity and Guarantee will
consider such a Bond only if it is 100% collateralized
either by a Letter of Credit (on their own form) or equiva-
lent securl t ies.
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8111' I will gJ-ad1-y keep trying, but since this is a
forfeiture Bond, it is vlrtually certaln that no Carrler
w111 write such a Bond unless the necessary coJ-lateral is
secured. Please advlse.r l

Petitloner notes that it would not be able to continue lts business oPeratlons

at thelr present level lf al-l- of lts available credlt was tled up to provide

full col-lateraLtzatlon for the bond. Assumlng petitloner met the noted full

collateralization requirement, the bond would cost petitloner approxlmately

$5'000.00 annual- ly.

13. A prevlous Audlt Dlvislon analysis of petltlonerrs flnanclal statements

for 1983 to determine the need for a bond had resuLted ln a requestr by letter

dated AprLL 22, 1983, for a bond ln the amount of $176,000.00 to be posted by

June 1, 1983. Thereafter,  by let ter dated December 15, 1983, the Audit  Divls ion

advlsed petitioner that conbined flnancial statements (lncludlng petitioner,

Barrier Energy Systems, Inc. and Barrier Gasollne Servlce, Inc., and apparently

submltted by pet i t ioner sometime between Apri l  22, 1983 and December 15r 1983)

were not acceptable, requested a separate statement regarding Barrler and

repeated the requirement of a bond ln the amount of $1761000.00.2

L4. The above-noted $1761000.00 bond reguirement was held in abeyance

pendlng receipt of the flnancial statements referred to ln Flndlng of Fact rr4tr,

after which the bond amount wae increased to the $400,000.00 bond at issue

herein.

15. The $400,000.00 bond is requested by the Audit  Divls lon upon the basis

that pet i t ionerrs f lnancial  statements are not unqualLf ied statements cert l f ied

by a certified public accountant pursuant to an audit conducted by such accountant.

The record does not reveal the nethod by which such amount ltaa calculated.
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The amount of such bond is not premlsed upon a deflciency ln petitionerts

current ratio or net, worth, but rather is simply petltlonerts six months tax

l labi l i ty with such calculat lon specif led by the terms of 20 NYCRR 414.I(d).

16. Pet i t ionerrs tax l iabl l i ty averages approximatel-y $60,000.00 to

$65r000,00 per month, based on saLes of approxinateJ-y one ni l - l lon gal lons of

product per month. Peti.tioner has an unblenlshed record of tinely fll lng tax

returns and paying tax due over the entire course of lts existence. Petitloner

has never been del-inquent in fil ing or payment, nor are there any outstandlng

tax assessments agalnst pet i t ioner.

L7. Pet i t ioner maintains that i ts past hlstory of t lnely f l1- ing returns

and paying taxes to New York, the steady growth of lts buslness' and the

substantial amount of physical assets lt owns, lncluding real estate which is

located in New York and other assets having a higher value than that reflected

on pet i t ionerts books, together with the cost and business lmpairment a bond

would occasion, mi l i tates against the need for a bond. In addit lon, the

petitioner has been advised by lts certified public accountants (Corn, Greenhaus

& Co.) that they wiJ- l  begin cert i f lcat ion of pet i t ionerrs 1984 f inancial

statements on or about Decenber 15, 1984 and expect to have cert l f icat ion

completed on or sl ight ly before March 31, 1985. Pet i t ioner asserts that these

statements w111 ttcarve outrr Barrier OiL Corp. from the other tlto corporations

included on the previously subnitted uncertified combined flnancial statements.

Petitloner thus expects to receive and submit to the Audit Dlvislon unquallfled

certified statements which will reflect current rat,io and net worth posltione

falling within (or nearly within) the parameters specifLed as acceptable by the

regulatlons (20 NYCRR 4L4.2), and thus obviate the need for a bond. Accordlngly'
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order to submlt such
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stay of the bond requirement

statements.

untl l  March 31' 1985 ln

CONCLUSIONS OF LAW

A. That sectlon 283 of the Tax Law provldes, ln part:

t ' [ t ]he tax comm{ssion may requl.re any dlstr lbutor to f i le
with the department of taxation and flnance a bond lssued
by a surety compan|...in such amount as the tax comlssion
nay fix, to secure the paynent of any sums due from euch
distrlbutor pursuant to [Article 12-A]. The tax commission
may require that such a bond be flled before a distrlbutor
is registered, or at any tlme when in its Judgnent the same
is necessary as a protection to the revenues under [Article
12-Al .  "

B. That 20 NYCRR 4I4.I(c),  ef fect ive January 19, L984' provldes as

f ol- lows:

r ' (c) The department,  i -n order to protect art ic le 12-A
revenues, will periodically revlew the financial status of
registered distrlbutors and may, at any time subsequent to
registrat ion of any person, as a dlstr ibutor,  require any
such distributor to submlt to the department a completed:

(I)  motor fuel  distr ibutor information report  ( form TP
1 8 7 . 1 6 ) ;  a n d

(2) current unqual l f ied f inanclal  statement cert l f led by
a certified public accountant pursuant to an audit conducted
by him. r l

Said regulat ion, at  subdlvis ion (d),  further provides, ln relevant part '

fo l lows:

t t [1] f  any distr ibutor fal ls to meet in ful- l  the requirements
of subdlvls ion (c) (2) of  this sect ion, a bond equal to slx
months tax liability will be reqirlred of such dlstributor
regardless of the net worth or financlal status of such
dlstributor. In cases where an applicant or dlstrlbutor
shows flnanclal hardshlp by reason solely of the requirements
of subdivis ions (b) (2) and (c) (2) ot  this sect lon that the
unquallfied flnancial statement be certifled by a certifled
publ lc accountant,  the State Tax Comisslon, on pet i t lon,
either through the hearlng process or on the motlon of the
State Tax Commission, may permit a licensed publtc accountant
not a certified public accountant, to certify such financlal
s ta tement r r .  [20  NYCRR 4L4.L(d) ;  enphas is  added. ]
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C. That petltioner has not subnltted, as requi.red, an unquallfied financial

statement certified by a certifled publlc accountant purauant to an audlt

conducted by such certlfled publlc accountant. The purpose of this requlrement

is to provide Lndependent ver i f icat ion of the rel iabl l l ty of  a distr ibutorfs

financLal statements and, ln turn, lts financial condition. Accordlngly, ln

the absence of such a statement, a bond equal to six monthrs tax 1-1ab11-1ty is

required, notwithstanding a dlstributorrs past perfect fil lng and payment

record or even an indication on its financial- statements that lt meets the

tests of f lnancial  condit ion specif ied ln 20 NYCRR 414.2 (1.e. "current rat ior l

and rrnet-worthrf  tests).

D. That in establ-ishing the January 19, 1984 effectlve date of the

lnstant regulations, this Conmission provlded that a currently reglstered

distributor who fail-s to fll-e the requislte unqualified certlfled financlal

statement may nonetheless malntain its registratlon wlthout need to Post a

bond, if such distributor meets all of the other requl-rements of 20 NYCRR 414

and rrwithin the succeeding twelve months such distrl.butor files an unqualified

f inanclal  statement cert i f ied by a cert i f ied publ- lc accountant. . ."  (g New

York State Register,  Agency Act j .on I .D. No. TAF-32-83-00009-A, Sect ion 4,

February 8, 1984, p.23).  Whtl-e pet i t ioner has indicated i ts lntent to f i le the

requisite unqual-ifled certifled financial statements on or before March 31'

1985, the current statements submitted by petitloner reveal that petitloner

does not meet either the current ratlo or net-lrorth tests specified by 20 NYCRR

4I4.2 (refer to Findlng of Fact t '6") .  Accordlngly,  s lnce pet i t ioner falLs to

meet the specifled tests, the foregoing provision is inappl-icable and the bond

requirement ls sustained.
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E. That the petltlon of Barrier Oil- Corp. ls hereby denied and the

reguirement of a surety bond in the amount of $400,000.00 as a conditlon of

continued registration as a motor fuel dlstributor is sustalned.

Dated: Albanyr New York

MAR 18 ps6
STATE TAx COMMISSION

PRESIDENT


