
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition :
o f

Award Energy

For a Hearing with Regard to a
Section 283 of Art icle 12-A of

Corp.

Bond Required under
the Tax law.

AFFIDAVIT OT MAITING

State of New York ]
ss .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over 18 years of age, and that on the
31st day of January, 7984, he served the within notice of Decision by cert i f ied
mail upon Award Energy Corp. the petitioner in the within proceeding, bV
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Award Energy Corp.
500 01d Country Rd.
Garden City, NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before rne this
3Lst day of January, 1984.

pursuant to



STATE 0F NEI'I YORK

STATE TAX COUMISSION

In the Matter of the Petition
of

Award Energy Corp.

for a Hearing with Regard to a Bond Required
Section 283 of Art icle 12-A of the Tax Law.

under:

AIT'IDAVIT OF I'IAIIING

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of January, 7984, he served the within notice of Decision by cert i f ied
mail upon Basil A. Paterson the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
erapper addressed as fol lows:

Basi l  A.  Paterson
Suozzi, English & Cianciul l i
One Huntington Quadrangle
Melvi l le, NY 11747

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before ne this
31st day of January, 1984.

thorized to a
pursuant to Tax

s
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 31, 1984

Award Energy Corp.
500 OId Country Rd.
Garden City, NY 11530

Gentlemen:
Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 283 of the Tax Law, a proceeding in court to
review an adverse decision by the State Tax Comnission nay be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building lf9, State Campus
Albany, New York 12227
Phone if (518) 457-2070

Very truly yours,

STATE TAX COI{MISSION

Petit ioner' s Representative
Basil  A. Paterson
Suozzi, English & Cianciulli
One Huntington Quadrangle
Me1vi11e, NY L1747

Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

AI{ARD ENERGY CORP.

for a Eearlng with Regard to a Bond Required
under Section 283 of Artlcle LZ-A of the Tax
Law.

DECISION

PetLtLoner, Award Energy Corp., 500 OLd Country Road, Garden Glty, New

York 11530, flled a petltlon for a hearlng trLth regard to a bond requlred under

sectlon 283 of Artlcle L2-A of the Tax Law.

A fornal hearlng was held before Dorls E. Stelnhardt, Hearlng Offlcer, at

the offLces of the State Tax Connlsslon, Two World Trade Center, New York' New

York, on Decenber 14, 1983 at 10:00 A.M., wtth addltlonal docunentary evldence

subnitted on December 23, 1983. Petltioner appeared by Suozzl, Engllsh &

Cianciul l l ,  P.C. (Basl l  A. Pat,erson, Esq. and John V. N. Klein, Esq.,  of

counsel). The Audlt DivLsion appeared by John P. Dugan, Esg, (Anne W. Murphy'

Esg.  r  o f  counse l ) .

ISSUE

I{trether, as a condltion of petitlonerrs contlnued regietration as a motor

fuel dlstrLbutor, lt was properly requlred to flle a surety bond ln the anount

of $321000.00 ( in addlt ion to a cert i f icate of deposit  ln the amount of $501000.00

prevlously posted ae security), pursuant to section 283 of the Tax Law.

FINDINGS OF FACT

1. SLnce october 18, L982, pet l t loner,  Award Energy Corp. (r 'Energy"),  hae

been a reglstered distrlbutor of motor fueL ln this Btate and has timely fl1ed

returna and pald tax under Article 12-A of the Tax Law on a monthly scheduLe'
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Upon registration, petltloner was regulred to and did furnish securlty for

the paynent of taxes ln the form of a certificate of deposit ln the anount of

$50,000.00 (ChenicaL Bank Cert i f icate of Deposlt  849-534967).

2. On or about January 27, 1983, in the course of revlewlng the adequacy

of security furnlshed by all New York reglstered dlstrlbutors' the Audit

Dlvlslon requested Energy to subnit a Motor Fuel- DlstrLbutor Infornation Report

and lts most recent certlfied financlal statement. The written request stated,

ln  par t :

rfTo enable us to determine the approprlate amount of surety bond
requtred to be ftled by you, lf any, the attached llotor FueI Dlstrl-
butor Informatlon Report ,  Form TP-187.16, nust be completed and f l led
wlth this offlce by February 28, 1983. A copy of your most recent
certified flnancl-al statement must accompany your application.
Fallure to receive the conpJ-eted lnformatlon report and certlfled
financlal statement by the due date nay reeult ln the cancellatlon of
your registratlon as a distrLbutor of gasoline and slmllar motor
f u e l s . I t

3.  On or about March 7, 1.983, pet l t ioner f l led the requested report '

along wlth a flnancial statement prepared, but not certlfied, by Schuckman &

Co., CPAs. According to the l-nformatlon report, petltloner had a net worth of

$48,355.09; for the period beginning October 18, 1982 and endlng wlth the date

of the reportr petltloner lncurred a motor fuel tax llablllty under Artlcle

12-A ln the anount of $179,906.72; and pet i t ioner purchased approxlnately

350,000 gal lons of fuel  nonthly from varlous suppl iers.  Pet i t ionerfg f lnanclal

statements, dated December 31, 1982, revealed current asaets (consistlng of

cash, accounts receLvable and inventory) of  $622,163.86 and current l labl l l t ies

(consisting of accounts payable and excise and sales taxes payable) of $4391927.84

for an asset-to-1-1ablL1ty rat lo of 1.4L42L, and supported pet l t lonerte net

worth as clalmed on its infornatlon report.
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4. Audlt Dlvl-slon exclse tax exaniners revlewed petltionerts report and

financlal statements wlth reference to certaln pollcy guldeLlnes. The gutdeLines

were developed to deflne recurring problen areas ln the re-registratLon of

distrlbutors and to propose solut,lons thereto. The guldellneg set forth a

current ratlo test (current assets divlded by current llabtlltlee) and a net

worth test, each of whlch a distribut,or must satlefy to avoid the necesslty of

posting secur!.ty. Under the guLdelines: (a) lf a dlstributorrs current ratlo

ls lees than 1:1, a bond ls requested ln an amount equlval-ent to the excese of

current llabtlltles over current assets; (b) lf the ratlo is at Least 1:1 but

net worth ls lnsufflcLent to cover slx monthst motor fuel tax llabillty, a bond

ls requested ln an amount equivalent to the excess of euch tax llablllty over

net worth; and (c) lf the ratio ls lese than 1:1 and net worth ls less than aix

monthgf tax Liablllty, a bond is requested ln an anount equal to the excess of

current llabillties over current assetsr plus the excess of the tax llablIlty

over net worth. In no event w111 a dlstributor be required to post a bond

exceedlng slx monchst tax llablllty,

Because petltlonerts informatLon report and flnanclal statement

dlsclosed that the rat io of current asaets to current,1labl1l t lee exceeded I :1,

and net lrorth was inadequate to meet. slx monthsr motor fuel tax liablJ-tty, the

Audit DLvlslon required petitloner to post a securlty ln the amount of $821000.00,

calculated as shown bel-ow.

Six monthsr motor
fuel tax f-iabll-lty

Net worth
Dif ference
Bond ln effect
Addltlonal- bond

* Rounded to $821000

$  1  79 ,  907
48 ,355

sisi;ssz
50,000

$  81 ,552*



-4-

The Audlt Division did not revlew Energyfs books and records but relied on the

lnformatlon provided by Energy i.n its report and statement aa aforesaid.

5. By J-etter dated Aprlj- L, 1983, the Audit Division advLsed petltLoner

of lts determl,natlon, as fol-l-ows:

"As a conditlon of your contlnued reglstration as a motor fuel
dlstrlbutor, lt wlll- be necessary for you to post a security ln the
amount of $821000 which ls Ln addltlon to the above noted Certiflcate
of Deposit  [849-534967'J. . .  Fal lure to post the required securi ty by
May 15, 1983 w111 result ln the canceLlatlon of your reglstratl.on as
a New York State motor fuel  distr lbutor.r '

6. PetitLonerfs prlnclpal argument ln thls proeeedlng Ls that cormenclng

Januaryr 1983, lts methods of operatlon have changed so as to dranatlcaLly

reduce its tax l-iabillty; petltioner conaequently requests ellnLnatlon of any

bond requlrement.

7. Durlng L982, petltlonerts general practlce lrae to purchase gasollne

tax-free (as a reglstered dlstributor) and to sell to non-regietered dlstrlbutors

or retallers, chargLngr collecting and remlttlng the Article 12-A tax. The tax

col-lected provlded a float, or source of worklng capital, whtch petltloner

deemed advantageous. In Januaryr 1983, however, petltloner began to aggresslvely

sollcit the buslness of other registered distrlbutors, and its current emphasls

ls on purchasing tax-free and sell-lng tax-free to such dlstributors. Petltloner

has reduced lts retaLl buslness and purchases tax-paid gallona to supply

retallers. Only a snal,l portlon of petltlonerts overall operatlone conslste ln

purchasing tax-free and seLling tax-paLd to retail-ers (epeclflcally, several

Sunoco servlce statlons). PetitLonerfs nonthly motor fuel tax returna reflect

these nodif lcat lone ln l ts business pract ices.
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PERIOD
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yet flled

A. That pursuant to section 283 of Artlcle I2-A, of the Tax Law' the Tex

Cornrnisslon ls authorlzed to requlre any dlstributor of motor fuel- to fll-e wlth

the Department of Taxatlon and Flnance a surety bond ln such amount as the

CornmLssion may fixr to secure the paynent of suns due from the distrlbutor

under such article. The Conmlsslon may requlre that the bond be flled before

the distrlbutor is registered, or at any tLme when in lts judgnent the fil lng

of a bond is necessary as a protectlon to the revenues under Artlcle l2-A. The

dlstrLbutorrs registratLon may be cancelled for fallure to flle a bond when

requlred.

B. That ln deternining the need for and anount of a bond as securLty for

the paynent of sums due under Artlcle l2-A, conslderatlon Is glven to the

dlstributorfs overall flnanclal situatlon, lncludlng lts hlstory of tlnely

fll lng motor fuel tax returns and renlttLng the tax. And, revl.ew of all

relevant factors

ratLo and/or net

Matter of Slmon

nay lndlcate a departure from the applLcatlon of the current

worth standards to be warranted ln a partlcular Lnstance.

9!Lqo' Iqc, State Tax Comm.e August 12, 1983.
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C. That ln Llght of the reduction ln petltlonerts 1983 ta:r llablllty to

leveL at whlch the net worth standard is satlsfiedrl and aLso lts conpllance

record, the postlng of a security ln the anount of $50,000.00 Ls adequate and

no additional- securlty is necessary. Presently, the naJorlty of petltlonerfs

sales are tax-free, to other reglstered distributors; wlth regard to a large

portlon of petitlonerrs taxable sales, lt hae elected to pay the tax upon

purchaslng the fuel. We note that petltLoner will be requlred to re-regieter

for the year 1984, and lts flnancLal plcture w111 agaln, at that time' be

subject to re-examlnation.

D. That the petttlon of Award Energy Corp. is granted to the extent

indicated ln Conclusion of Law rrC", and the Audlt Divislon ls dlrected to

continue petltlonerrs reglstratLon nithout the necesslty of any addltlonal

bond.

DATED: Albany, New York

JAN 3 1 1984
STATE TAX COMMISSION

-2Ar*La*.6rdt/w
PRESIDM{T

1/83-L I l83=$6 ,023Average monthly tax llabillty
$ 6 , 0 2 3 x 6 = $ 3 6 , 1 3 8


