
STATE OF NEW YORK

STATE TAX COMI-ISSION

In the Matter of the
of

Award Petroleum,

Petit ion :

I nc .  : ATT'IDAVIT OF I'IAITING

For a Hearing with Regard to a Bond Required under :
Section 283 of Art icle 12-A of the Tax Law.

State of New York )
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
31st day of January, 1984, he served the within not ice of Decisioa by cert i f ied
mail upon Award Petroleum, Inc. the petitioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Award Petroleun, Inc.
500 01d Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knolsn address
of the pet i t ioner.

Sworn to before me this
31st day of January, 1984.

ter oa
sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Award Petroleum, Inc. AFFIDAVIT OF MAIIING

for a Hearing with Regard to a Bond Required under:
Section 283 of Art icle 12-A of the Tax law.

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cormission, that he is over 18 years of age, and that on the
31st day of January, L984, he served the within notice of Decision by certified
mail upon Basil A. Paterson the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Basi l  A.  Paterson
Saozzj-, English & Cianciulli
One Huntington Quadrangle
Me1vi}le, NY L1747

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
31st day of January, 1984.

Lo ter oat
Law'sec t ion  L74pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 31, 198/r

Award Petroleum, Inc.
500 01d Country Rd.
Garden City, NY 11530

Gentlemen:
Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 283 of the Tax law, a proceeding in court to
review an adverse decision by the State Tax Cornmission may be instituted only
under Article 78 of the Civil Practice Law and Rules, and nust be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9, State Campus
Albany, New York L2227
Phone lf (518) 457-2070

Very truly yours,

STATE TAX CO}IMISSION

cc: Petit ioner's Representative
Basi l  A.  Paterson
Suozzi, English & Cianciulli
One Huntington Quadrangle
Melvi l le, NY LL747

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the PetLtlon

o f

AI^IARD PETR0LEW, INC.

for a llearlng with Regard to a Bond Required
under Sectlon 283 of Artlcl-e 12-A of the Tax
Law.

DECISION

Petltioner, Award Petroleum, Inc., 500 Old Country Road' Garden Clty' New

York 11530, f1Led a petitlon for a hearlng nlth regard to a bond requlred under

sectton 283 of ArtLcle 12-A of the Tax Law.

A fornal hearlng was held before Dorls E. Stelnhardt, Ilearlng Offlcer, at

the offices of the State Tax Cornmisston, Two World Trade Center, New York' New

York, on December 14, 1983 at 10:00 A.M., lrlth addltional documentary evldence

submltted on December 23, 1983. Petltloner appeared by Suozzl, EnglLsh &

Clanclul l i ,  P.C. (Basl l  A. Paterson, Esq. and John V. N. Kleln, Esq.,  of

couisel). The Audlt DlvlsLon appeared by John P. Dugan, Esq. (Anne I{. MurPhy,

Esq. r of counsel-) .

ISSUE

Whether, as a conditlon of petltlonerrs contlnued registratlon aa a motor

fuel distrLbutor, it was properly requlred to fiLe a surety bond ln the anount

of $225,000.00 ( ln addit lon to a cert i f icate of deposlt  ln the amount of

$50r000.00 prevlousLy posted ae securl ty)r  pursuart  to sect lon 283 of the Tax

Law.

FINDINGS OF FACT

1. Slnce June 4,

has been a registered

L979, petltioner, Award Petrol-eum, Inc.

dLstrlbutor of motor fuel ln thls state

(ttPetroleumrr) ,

and has tlnely
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fl1ed returns and pald tax under Artlcle 12-A of the Tax Law on a nonthly

schedule. Upon registratlon, petitloner !ilaa requlred to and did furnleh

securl-ty for the paynent of taxes tn the forn of a certlflcate of depoeLt ln

the amount of $50,000.00 (Chenical-  Bank Super Saver Cert i f lcate 5010868).

2. On or about January 27, 1983, ln the courae of revlewlng the adequacy

of security furnished by all New York reglstered distrlbutors, the Audlt

Divlsion requested Petrol-eun to submlt a Motor Fuel Dlstrlbutor Informatlon

Report and Lts most recent certlfled financlal statemeat. The rttltten request

stated, in part :

I'To enable us to determine the appropriate anount of surety bond
required to be flled by you, lf any, the at,tached Motor Fuel Dlstrl-
butor Informatlon Report ,  Form TP-187.16, must be completed and f l led
with thls office by Februaty 28, 1983. A copy of your most recent
certified flnanclal statement must accompany your appllcatlon.
Fatlure to recelve the compLeted information report and certlfled
flnancial statement by the due date nay resul-t ln the cancellation of
your registration as a dlstrlbutor of gasoline and slmLlar motor
fuels.  "

3.  0n or about March 7, 1983, petLt loner f l led the requested report ,

along wlth a flnancial statement prepared, but not certifled, by Schucknan &

Co., CPAs. Accordlng to the lnfornatlon reportr petltLoner had a net worth of

$236,277.33; for the slx-month perLod precedlng the report, petitloner incurred

a motor fuel tax llabiJ-lty under Artlcl-e 12-A in the anount of $51I,732.34; and

petitloner purchased approxlnately 350,000 galLons of fuel nonthly from varLous

suppllers. Petitlonerrs financial- statements, dated December 31, L982, revealed

current assets (conslsting of cash; accounta recelvable; monles due from

offLcers, employees and aff l l iates; and tax refunds receivable) of $441,780.42

and current llabilltles (conslsting of accounts payable, payroll taxes payable'

and excise and sales taxea payable) of $241,018.37 fot an asset-to- l labl l t ty
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rat lo of 1.833:1, and supported petLtLonerrs net worth ae clalmed on l ts

lnformation report.

4. Audlt Dlvislon exclse tax exanlners revlewed petltlonerrs rePort and

financlal- statements with reference to certaLn pollcy guidelines. The guldellnes

were deveLoped to define recurring problem areas ln the re-registraclon of

dlstrlbutors and to propoee solutLons thereto. The guidelines set forth a

current ratio test (current aasets divl-ded by current liablHtles) and a net

worth test, each of whlch a dlstributor muEt satlsfy to avoid the neceeslty of

posting security. Under the guLdelines: (a) if a dlstrlbutortg current ratio

is less than l:1, a bond ls requested ln an amount equlvalent to the excege of

current llabll-ltles over current aasets; (b) if the ratio ls at leaet 1:1 but

net worth ls insuffLcient to cover slx nonths I motor fuel tax ltablllty' a bond

is requested ln an anount equlvalent to the excess of euch tax llablllty over

net worth; and (c) lf the ratlo is Less than l:1 and net worth ls less than elx

monthst tax liabillty, a bond is requested ln an amount equal- to the excees of

current llabtllties over current assetar plus the excess of the tax llablllty

over net worth. In no event wll-l- a dlstrl.butor be regulred to post a bond

exceeding six monthst tax llabllity.

Because petitionerfs lnformatlon report and flnanclal statement

discl-osed that the ratlo of current assets to current llabtLlties exceeded 1:1'

and net worth was Lnadeguate to meet sLx monthst motor fuel tax Llablllty, the

Audit Divlsion requlred petitioner to post a eecurlty ln the amount of $225'000.00,

calculated as showrr below.

Six monthsr motor
fuel tax 11ab11-1ty

Net worth
Dlfference
Bond in effect
Addltlonal bond

* Rounded to $225,000

$511,732
236,277w
50 ,000

W*
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The Audit Dlvlsion dLd not review PetroLeumfs books and records but relled on

the informatlon provlded by PetroJ-eun ln its report and statement as aforesaid.

5. By letter dated Aprll 1, 1983, the Audlt Dlvlslon advlsed petltloner

of l ts determinat ion, as fol lows:

ttAs a conditlon of your contLnued registration as a motor fuel
dlstributor, lt will be necessary for you to post a securlty ln the
amount of $2251000.00, whlch ls ln addltlon to the above noted Super
Saver Cert l f icate [S010868]. . .  Fal l -ure to post the requlred securl ty
by May 15, 1983 will- resul-t in the cancellatl.on of your registration
as a New York State motor fuel  dlstr lbutor."

6. PetLtloner's prlnclpaL argunent in thls proceedlng ls that connencing

Januaryr 1983, lts methods of operatlon have changed so as to dramatlcally

reduce its tax liablllty; petltioner consequently requests ellnlnatlon of any

bond requlrement.

7. Durlng 198L and L982, pet i t lonerfs general  pract ice was to purchase

gasoJ.ine tax-free (as a reglstered dlstrlbutor) and to sell to non-reglstered

dlstrLbutora or retailers, charglng, collectlng and remlttlng the Article 12-A

tax. The tax colLected provlded a float, or source of worklng capital-' whlch

petLtioner deemed advantageous. In Januaryr 1983, however, petltloner began to

aggresslvely solicit the business of other regLstered dlstrlbutors' and its

current emphasls ls on purchasing tax-free and selllng tax-free to such dlstrL-

butors. Petltloner has reduced Lts retail buslness and purchases tax-paid

gallons to supply retailers. Only a small porti.on of petltiorlerre overall

operations conslsts ln purchasing tax-free and sellLng tax-paid to retallers

(specif lcal ly,  several  Sunoco servlce stat lons).  Pet i t lonerts nonthly motor

fuel tax returns refl-ect these modiflcatione in lts buslness practiceg.
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MOTOR FUEL
TAX PAID

$37 ,457
33,420
45 ,744
32,446
2I ,793
4 ,L6L
4 ,345
3 ,428
L ,L44
l , 969
1,  180t t

amount, return not yet flled

CONCLUSIONS OF LAW

A. That pursuant to section 283 of Article 12-A of the Tax Law' the Tax

Conmission is authorlzed to requlre any dlstributor of motor fuel to flle with

the Department of Taxatlon and Finance a surety bond ln such a,mount as the

Commlssion may flx, to secure the paynent of sums due fron the dlstrlbutor

under such articLe. The Conurlseion may requlre that the bond be flled before

the dlstributor is reglstered, or at any tlme when ln its Judgnent the fll lng

of a bond is necegsary as a protectlon to the revenues under Article L2-4. The

dlstributorrs regLstratlon may be cancelled for falLure to flle a bond when

requlred.

B. That in deterninl-ng the need for and amount of a bond as securlty for

the payment of sums due under ArtlcLe 12-A, conslderation ls given to the

dlstributor's overall fLnancial sltuatLon, lncJ-udlng its hlgtory of tinely

fll lng motor fuel tax returns and remltting the tax. And, revlew of all

reLevant factors nay lndlcate a departure from the appllcatlon of the current

ratlo and/or net worth standards to be warranted ln a partlcular lnstance.

Matter of Simon 011 Co.,  Inc.,  State Tax Conm., August 12, 1983.
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C. That in llght of the sharp reduction ln petltlonerrs 1983 tax liabillty

from previous yeare (to a level at which the net worth standard ls satisfledl),

and also its establlshed compllance record, the poetlng of a securlty in the

anount of $501000.00 is adequate and no addltlonal security ls necessary.

Present ly,  the naJori ty of pet i t lonerts eales are tax-free, to other reglstered

dlstrlbutors; with regard to a large portlon of petltlonerfs taxable salesr lt

has elected to pay the tax upon purchaslng the fue1. We note that petltloner

will be requlred to re-register for the year 1984, and its financlal plcture

w1L1 agaln, at that time, be subJect to re-examlnatlon.

D. That the petition of Award Petroleum, Inc. ls granted to the extent

lndicated in ConclusLon of Law "C", and the Audlt Division ls dlrected to

contlnue petltlonerrs registratLon wlthout the neceesLty of any addltlonal

bond.

DATED: Albany, New York STATE TAX CO},IMISSION

I l g3_11 /83=917 ,008

JAi{ 3 1 1984

Average nonthly tax ltablJ.lty
$ 1 7 , 0 0 8 x 6 = $ 1 0 2 , 0 4 8


