
STATE OF NEW YORK

STATE TA)( COM}4ISSION

In the Matter of the APPlications

o f

METROPOLITAI\T TN(ICAB BOARD OF TRADE, Main
Operating corp. r Rego Maintenance Corp. t
Carrick Service Corp' i  Terminal System,
Inc. ;  Helen Maintenanee Corp. ;  57th St .
Management Corp. ; Transportation Systems,
Inc.; Met,er Operating Corp. t Dover Garage,
Inc. ;  F 'are Operat ing Corp. ;  Frenat  Serv ice
Corp. ;  Cadet  Maintenance,  Inc. ;  Io ta Garage,
Inc. ;  S ix th St .  ManagemenL Corp. ;  Yankee
Serv ice Corp.  t  Ann Serv ice Corp. ;  Jofan
Maintenance Corp. ;  Capi to l  Cab Corp. ;  Chase
Maintenance Corp. ;  Celber t  Garage CorP. ;
Cab Operat ing Co. ,  Inc. ;  Cord i  Garage CorP-  t
Trans Maintenancet Cab Management Corp.; Taxi
Maintenance Corp. t Cross County Taxi Service,
Inc. ;  But ler  Maintenance Corp.  i  Jayson
Operating; Morlef Rea1ty Corp. t lke-Stan
Maintenance Corp. i  Ramp Operating Corp.;
Ramp Maintenance Corp. t Lauran Service CorP- t
A f f i l i a ted  Tax i  I nc . ,  I i  A f f i l i a ted  Tax i  I nc - ,
IIr C?rad Operating Corp. t Haso Maintenance
Corp. t Jaycee Service CorP. t Lod Service Corp. t
Tone Operating Corp.; Taxicab Owners
Cooperative, Inc.

for Revision or for Refund. of Motor Fuel Taxes
und.er Article L2-A of the Tax Law.

DETERMINATION

Applicants f i led an application for revision or for refund

of motor fuel taxes under Art icle Lz-A of the Tax Law. (f i te

No .  00597 )
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A formal hearing was held before Julius E. Braun, I learingr

Off icer, dt the off ices of the State Tax Commission, f\ro World

Trade Center, New York, New York, on Apri l  29, L976 at 9:tr5 ts.m.

Applicants appeared by Friedlander, Gaines, Cohen, Rosenttral and

Rosenberg,  Esqs.  (Mart in  J .  Her tz ,  Esg.  o f  counsel ) .  Tfhe

Miscellaneous Tax Bureau appeared by Peter Crotty, Esq. (Alexander

We iss ,  Esg .  o f  counse l ) .

ISSUES

I. Whether section 284 of the Tax Law is constitutional.

II. Whether applicants are entit led to refund of tax paid

on leaded gasol ine.

FINDINGS OF FACT

l .  Applicants are domestic corporations operating under the

jurisdict ion of the New York City Taxis and Limousine Conmission.

They operate fleets of taxis within the City of New York. lftre

application for refund of tax paid on "leaded" gasoline was t imely

made. A stipulation was entered for further proof regarding

number of gallons of gasoline purchased by certain applicants and

their palzment of tax thereon, depend.ing on final d.etermination of

the mat ter .

2. Pursuant to the authorization contained in section 284(b)

of the Tax Law, New York City enacted a local law known as Local
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Law 40,  Laws of  L97I ,  e f fect ive August  L ,  L97L,  known as sect ions

4A46-1.0,  AA46-2.O,  FA,46-2.L,  AA46-3.0,  AA46-4.O and 4A46-5.0 and

AA46-6.0. Section }.P,46-2.O sets forth that an excise tax is

imposed upon every distr ibutor "at the rate of one cent per gaIlon,

upon motor fuel which contains one-half gram or more of tetra

ethyl lead, tetra methyl lead or any other lead alkyls per gal- lon,

sold within or for sale within the City by such distr ibutor. "

On February 19, L97L, the New York City Council  passed Local

Law 12 of the L97L (Council  Int. No. 463-A) which was approved by

the Mayor of the City of New York on March 1, L971. Ttris Local

Law amended the New York City Charter and Administrative Code in

relation to the creation of the New York City Taxi and Limousine

Comnission and the provision for i ts jurisdict ion, powers and

duties. Ihe Charter of the City of New York was amended by adding

a new Cttapter 65, known as "New York City Taxi alimousine Commis-

s ion.  "  Par t  o f  Chapter  65 was sect ion 2318,  ent i t led "Ant i -Noise

and, Air Pollut ion Provisions. " This law provided at section

2318 (b)  thereof  that  "Ef fect ive Ju ly  1,  L97L,  a l l  motor  vehic les

Iicensed und.er the provisions of this chapter which are manu-

factured in the model years L972 or later shall  be equipped with

an engine designed to operate on non-leaded gasoline. " Al l  motor

vehicles manufactured prior to the L972 model year which are
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l icensed under the provisions of this Chapter shall  operate in

the city of New York on the effective dates, set forth below

only on gasoline which contains no more than the following amount

of lead hy weight for the respective octane ranges, 3s fol lows:

96 Octane No. 96 Octane No.
& Above & Below
Grams Per Gal. Grams Per Gal

On and Af ter  Ju ly  1,  L97I

On and After January 1, L972

On and After January l ,  L973

On and After January 1, L974

2.O

1.0

0 .5 .

Zero

1 .5

1 .0

0 .5

Zero

Local Law 12 and Local Law 40 present differing standards as to

what constitutes "Ieaded" or "unleaded" gasoline. local Law 12

presents i ts definit ion in terms of grams of lead per gallon in

gasol ine of  vary ing octanes ( r .n .  96 octane and above,  or  96

octane and below, which itself confl icts) whereas r,ocal raw 40

presents i ts d.efinit ion in terms of grams of tetra ethyl lead,

tetra methyl lead or other lead alkyls per gallon.

Tetra ethyl 1ead, tetra methyl lead or lead alkyls are l-ead

compounds which are ad,dit ives, added to gasoline. one-ha1f gram

of  read in  a gal lon of  gasol ine wi l l  consis t  o f  more than one-

half gram of tetra ethyl lead, tetra methyl lead or other lead

alky ls  per  ga l lon.
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An average gallon of gasoline weighs approximately 2'8L4.8

grams. One-ha1f gram of lead in the average gallon of gasoline

would be at the ratio of approximately 150 parts per mil l ion.

The Rules promulgaLed by the New York City Taxi e Limousine

Commission make certain requirements with reference to places

within which a taxi is required to be garaged. Rule 50 states

that "vehicles shall  be garaged within the City of New York. "

(he Rule groes on to state that changes of addresses of a person

holding a hack driver's l icense shall  be reported to the precinct

where the vehicle is garaged. Rule 111 through 114 contains pro-

visions with regard to f leet operat, ion. RuIe 111 states "Every

operation shall maintain within the City of New York a garage of

record approved by the Taxi & Limousine Commission for the storage,

maintenance and repair of the ownerts vehicle." Rule 116 provides

that a "f leet operation shall  provide taxicab or coach service to

the public a minimum of two shifts of nine hours per day includ.ing

holidays and weekends. "

3. From August of L97L to date, the applicant, the taxi

f leets, have been supplied mainly through three distr ibutors:

The Taxicab Orners Cooperative, Inc., Rad Oil Company (herein-

af ter  "Rad") ,  V ik ing Faci l i t ies,  Inc.  t  eE Vik ing Petro leum

Products, Inc. Some fleets were supplied. directly by the oi1
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companies during all or a port,ion of the period from August 1,

I97L  to  da te .

In the beginning of L973, condit ions of shortage of supply

and scarcity of gasoline started t 'o develop. Mobil Oil  Corpora-

tion and other major producers started to inform customers that

the supply of gasoline would be red.uced, and offered them no

alternative or prospects of rel ief. Mobil told the Taxicab

Ov/ners Cooperative, Inc. that i t  would cease delivery to the

Co-op af ter  March 3L,  L973,  a l though Mobi l  had suppl ied 5,LL9,345

gal lons of  gasol ine out  o f  the 14,327,000 gal lons used by the

Co-op d.uring L972. The balance was supplied by Texaco Inc. At

about the same time, Mobil also informed. Viking and Rad that it

was their intention to reduce supplies to them by 25%. Subse-

quently, or Apri l  5, L973, Mobil agreed to continue to supply the

Co-op through Apr i l  30,  1973.  In  May of  L973,  Mobi l  agreed to

supply the Co-op with only 75% of the quantity purchased by the

Co-op during Malr L972, and indicated that the Co-op could not

rely on Mobil for gasoline thereafter.

Previously, in May, in the face of the shortages, Mobil

proposed to supply only 50% of the gasoline they had supplied

during the previous year.
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In September of L973, Texaco threatened to deliver only 85%

of what they delivered in June of Lg73.

On October 25, L973, Texaco, which had been fol lowing an

allocation system pursuant to which it  al located a certain number

of gallons to taxicab operators, announced a stoppage of deliv-

eries for the balance of Lhe month. lftre fleets began to run out

of gasoline and had to take any gasoline they could get.

fhe Etnergency Petroleum Act of 1973 was enacted by Congress

and signed by the President on November 27, L973. It ,  established

the Federa l  Energy Of f ice ( "FEO") ,  which issued i ts  f i rs t  rush

copy of the Rules and Regulations on January 15, L974 (Federal

Register, Vo1 . 39, No. 10). l f trese Rules general ly provid.ed that

gasoline companies which supplied users (either directly or

through distr ibutors or brokers) with gasoline were required to

continue to supply them with gasoline. Any user who wished to

change his supplier could not change such supplier voluntari ly,

nor were the gasoline companies required to take on new customers.

Tihe FEO was succeeded by the Federal Energy Administration

("FEA"), but the requirement that a user could not change his

gasoline company without special permission continued, and sti l1

continues to this day.



-8-

In addit ion, the gasoline companies gleneral ly interpreted

the Regulations in a manner which only required tbem to service

exist ing accounts at exist ing locations within the City of New

York.

The result of the shortages and the Federal Regulations was

that the taxicab f leets had no choice as to the supplier of gaso-

line during the entire period from the time the shortages conrmenced

and, therefore, i f  the gasoline company ri /as not producing gasoline

which was not subject to the one cent ta4, the f leets had to pur-

chase gasoline for which the one cent tax was charged.

Moreover, even as to those gasoline companies which claimed

to have the grade of gasoline for whictr a one cent tax was not

chargeable, there was not suff icient supply of that gasoline so

that the f leet owners could purchase as much gasoline which was

not subject to the one cent tax as the f leet owner wanted.

CONCLUSIONS OF I,AW

A. fhat the constitut ionali tv of the laws of the State of

New York and the City of New York are presumed at the administrative

level of the New York State Tax Commission. There is no juris-

dict ion at the administrative leveI to d,eclare such laws uncon-

st i tu t ional .  Therefore,  i t  must  be presumed that  sect , ion 294{b)
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of the Tax Law and New York City L,ocal Law 40, Laws of L97L

effective August 1, L97L, are constitut ional to the extent that

they relate to the imposit ion of the tax which is the subject of

this proceed,ing.

B. Ehat the applications for refund of tax paid pursuant

to section 284(b) of the Tax Law and New York City Local Law 40

are denied.

DATED: Albany, New York

Augusr 18, L977

\nr^^$.. tfu,. ̂ .--

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


