
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

AQUA GULF CORPORATION

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat, ion or a Refund

AFFIDAVIT OF },IAILING

of Highway Use
Taxes under  Ar t ic le($ 2L of the
Tax Law r f or the *xx{sDlolo( Period (s) :
Januarv 1, 1969 Lhrouqh September 30, L97O

State of  New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

xtre is an empl-oyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 4th day of January , L9'78, *re served the wlthin

Notice of Determination by (xeuoiDfifxdS mail upon Aqua Gulf Corporation

(rcpnrxeu,uxt$€<:ot) the petitioner in the within proceedlng,

by encloslng a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Aqua GuIf  Corporat ion
1032 i lu l ia  S t ree t
El izabeth, Nelv i lersey O72OL

and by deposit ing same enclosed in a postpald properLy addressed wrapper Ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New york.

That deponent further says that the said addressee is the Srpneax&rtrftE

xft : t*rr)  pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of the 6neXxees*xldmxs*:fhs) petitioner.

Sworn to before me this

Ath day of , fanuary ,  L97g

rA-3 (2/76)
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On Jnne 7, L977, r SCIG. Trr Contrrloa*Dt8cadllttton 
' 

, 'r,. ,^ , i,' ,
ur3 rrllcd to'Aque Culf btporerLo'rl. 84 BfoAd|..ld Avr.,, .,, t-rlii;r9_qp-t;i*{,:S" xsII;. -ifl{i.olilinifi;i;ffi;-Iif"die-.' r ]'iil+;,ry
Uy Ih9 Unl,trd Strtce Porttl $rrvl,cr u ncmedr DeB:.fogp
wurd.d. rr : :

tbr !{i"rcrllrncanr Trt Bunau har aw Ueorm.A sr thru ' ,.,. 1 i "'-:. 'i '.,-,$
tlrc currmt rddrmr o_f tbr pctltloacr Lr 103e Julta .' , i -..
ttr$t, Ellrrbcrh, tFi07f01: 8i*tton 310,,of tbc': m" . ' .". ,',:*
Ler relrtm thrt rrq\ttcr uay bc glvln by nr{ltn$ to tbr',::r'r:;tf' ' ' ' i1: 

'l
rddrcrrg lwn,  I ' l thc lat l - rmst tL l ;ed ' .  :  -  * . .  1 . .=. , , ,

,  ! .  i -  r ,  . ,  , ' r .  r  , . .  "  l , r . '  , , '  ,  ,  ; ] F { g r ;Becrure thc heerlos ?rr b"l9 lF liry 23, 1974, an{ tlc .,T,.'. - 
'-' 

: .i
Dctcal,nntlon aot Eadr t&tll thrlr yarrf gf,tafr lt ti..,.* -.r.:3 * .(:,; -:,'S
uo* detet'ained that the ortglnet nritlag rar lneorrrea. .. -:r- .
Ttr*efore, thc Strtr Tu Gonfurtoa Drtirulastlm tr , ,*. ,f i. .. : .i
bclng rel.rtuod rnder rho dete of Jouery 4r. 1978 

' - .. t

i a ;

Dcc$cr 28i 197?' i .
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STATE OF NESI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

AQUA GI'LF CORPORATION

For a Redeterminat ion of a DefLclency or
a Revlslon of a DeterminatLon or a Refund

of the

AFFIDAVIT OF MAILING

of llighway Use
Taxes under Art icle($ 2L
Tax Law for the Xltag€x or Period (s)

January I,  L969 - September 30, L|TO

-
County of AIbanY

Bruce Batchelor , belng duLy sworn, depoeee and

rhe ls an employee of the Department of Taxetlon and Finance, over

age, and that on the 7E}r day of June , L9 77, utre served

Determination by (cmfii**od) oall upon Aqrua

(oqxxEaotrrhpcnt) the petitloner ln the withln

8ay8 that

18 years of

the wlthln

Gulf Corporation

proceedlng,

by

aa

enclosLng a true copy thereof Ln a securely sealed postpaLd lrrapper addresaed

foLlows: Aqua Gulf Corporation
84 Bloomfield Avenue
Staten Island, New york 10314

and by depoalting same encloeed ln a postpal.d properly addreseed wrapper tn a

(posc off lce or off tctal  depository) under the exclustve care and cuetody of

the Unlted States PostaL servlce withln the State of New York.

That deponent further eaye that the eaid addressee le the (rt$femffffiFDgS

xoG:cltg) petitLoner herein and that the address set forth on eald wrapper le the

Last known address of the (rrgroeurmrDexdotlr) petltloner.

Sworn to

7 th  day

before

ot.

me thls

June

rA-3 (2176)

,  Lg77



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

AQUA GULF CORPORATION

For a Redeterminat ion of a Deftciency or :
a Revislon of a Determinatlon or a Refund

of the

AFFIDAVIT OF MAILING

of llighway Use
Taxes undei Art icle (6) 2L
Tax Law ifor the Xeqta(s) or Period (s) :

,January l ,  L969 - September 30, L97O

State of New York
county of AJ-bany

Bruce Batchelor , belng duly eworn, deposes and saye that

>She is an enployee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the Tthday of June , Lg 77r>3he serx/ed the withln

Determination by (nrfi13:tlgttt) nail upon Joseph Lempel CPA

(representattve of) the petitloner tn the wLthln proceedl.ngt

by encloslng a true copy thereof Ln a eecurel.y sealed postpald wrapper addreaeed

as fol.Lows: iloseph Lempel CPA
c/o Lennox, Lempel, Roga1 & Nasser
100 Park Avenue

and by a"po"ftHEtS"#"""1FJIgs"Nqg X"nitrn*rof,0frtop"rty addreseed wrapper in a

(poet off lce or off lc lal  deposLtory) under the exclusive care and cuetody of

the United States Postal Service within the StaEe of New York.

That deponent further saye that the sald addreasee ls the (repreeentattve

of the) petitloner hereln and that the address 6et forth on said wrapper 1g the

last knom addrese of the (representatLve of the) petltloner.

Sworn to before me thie

7E?r day of June

rA-3 (2176)

,  Lg77



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ihtne 7r LglT

lf,ur qrlf @rpontl.on
8{ glamtLald lvanur
Stetan trlrnllr ttru tolt 10314

Orntlacnr

Please take notice of the Eftralnftl,on
of the State Tax Commission enclosed herewith.

Please take further notice that Pursuant to
Section(g) 51O of the Tax Law, anY
proceed{ng in court to revieet an adverse deci-
sl.on must be conunenced withln t0 day8
from the date of this not ice.

Inquiries concerning the cornputation of tax
due or refund allorped in accordance ltith this
decision or concerning
hereto may be addressed

any other matter relative

wlll be referred to the l y .

Soburrr

ADORESS YOUR REPLY  TO

TELEPHoNE:,r,r, f 57-1?ll t,

r

to the

Proper

Enc.

c c :

lng sx E rrLng Ottlor
Petl- t ioner 's Repres t a t i ve :

Jomgh tmpel
o/o trnRoxr Isrpclr nogil E &ttai

6trt.$ trflrnd. xi|r brt 1030,

ttxfng &rsrurl n pro.ntrtlvcr

rA-1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMTSSTON

fn  the  Mat te r  o f  the  App l ica t ion

o f

AQUA GULF CORPORATION

for  Rev iew o f  a  Den ia l  o f  a  C la im
for  Refund o f  FueI  Use Taxes  under
S u b d i v i s i o n  3  o f  S e c t i o n  5 0 3 - a  o f  t h e
Highway Use Tax Law Art ic le 2l-  of  the
Tax Law fo r  the  Per iods  January  L ,  1969
through September  30 ,  1970.

DETERMINATION

Aqua GuI f  Corporat ion,  84 Bloomf ie ld  Avenue,  Staten Is land,

New York 10314,  f i led an appl icat ion under  subdiv is ion 3 of

sec t i on  503 -a  o f  A r t i c l e  21  o f  t he  Tax  Law fo r  rev iew  o f  a

determinat ion denying a c la im for  re fund of  fue l  use taxes under

sect ion 503-a of  Ar t icLe 21 of  the Tax Law for  the per iods

January  1 ,  L969  th rough  Sep tember  30 ,  1970 .  (F i l e  No .  01869) .

The  amoun t  o f  re fund  o r  c red i t  c l a imed  i s  $2 ,662 .11 .

A  fo rma l  hea r ing  was  he ld  on  May  23 ,  1974 ,  d t  9 :15  A .M. ,  d t

the of f ices of  the State Tax Commiss ion,  I \ ,vo Wor ld Trade Center ,

New York, New York, before Nigel G. Wright, Hearing Off icer. The

applicant appeared by ;oseph Lempel CpA, of Lennox, Lempel, Rogal

& Nasser. The Miscellaneous Tax Bureau appeared by Saul l leckelman,

Esq .  (So lomon  S ies ,  Esg .  o f  counse l ) .

The record of  sa id hear ing has been duly  examined and eonsidered.
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ISSUE

Whether a refund can now be granted to applicant for amounts

paid under  the d iesel  fue l  tax on fue l  concededly  used out-of -

s tate when both the d iesel -  fue l  tax and the c la im for  re fund

herein hrere made beyond the one-year l imitation period provided

in  sec t i on  503 -a  subd iv i s ion  3  o f  A r t i c l e  2L  o f  t he  Tax  Law.

FTNDINGS OF FACT

l .  Appl icant ,  Aqua Gul f  Corporat ion,  entered the t ruck ing

bus iness  i n  New York  S ta te  i n  L966 .  I t  uses  d iese l  f ue l .  A t

that  t ime,  appl icant  purchased i ts  fue l -  a t  the pumps of  var ious

reta i l  motor  fue l  s tat ions in  both New York and other  s tates.

AIl such fuel purchased in New York was thus tax-paid for the

fuel  taxes under  Ar t ic le  L2-A of  the Tax Law.

2.  Somet ime in  January,  1969,  appl icant  purchased i ts  own

fuel  s torage tanks and began to purchase fue l  d i rect ly  f rom fuel

d is t r ibutors.  Appl icant ,  d id  not ,  however ,  begin to  f i le  re turns

for  d iesel  fue l  tax under  Ar t ic le  12-A on the correct  form MT-I04.

3. During the periods January I,  L969 through September 30,

L97 I ,  t he  app l i can t  had  pu rchased  L75 ,795  ga l l ons  o f  d iese l  f ue l

tax f ree,  and used LL,352 gal lons for  uses which are not  taxable

and which are not  involved in  the issues here in.  The remain ing

164,443 gal - lons should,  i t  is  now conceded,  have been repor ted as

taxab le  under  the  d iese l  f ue l  t ax .  The  amoun t  o f  $ I ,086 .2 I  was
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paid to  the State which,  d t  n ine cents a gal lon,  would represent

L,2O7 gal lons.  This  amount  was paid on the wrong forms,  but

appl icant  has received credi t  for  i t .  The remain ing fue l  was

not  repor ted on any t imely  f i led return.  Dur ing the per iods

January 1, L969 through September 30, L97O, the periods here in

issue,  the appl icant  used 23,166 gal lons of  fue l  outs ide of  New

York State. Under prescribed procedures, a refund may have been

due to appl icant  under  the guel  Use Tax of  sect ion 5O3-a of  the

Tax Iaw on some of  th is  fue l .

4 .  An audi t  o f  appl icant  was commenced somet ime pr ior  to

October ,  197I .  The Miscel laneous Tax Bureau not i f ied appl icant

on December 7,  L97L by a " ten-day not ice"  to  f i le  re turns for

d iesel  fue l  taxes under  Ar t ic le  L2-A of  the Tax Law for  the four

quar ters  of  L969,  the four  quar ters  of  L97O and the f i rs t  three

quar te rs  o f  L97L .  Th i s  compu ted  a  d iese l  f ue l  t ax  on  164 ,443

ga l l ons  a t  n ine  cen ts  a  ga l l on  fo r  t he  sum o f  $L4 ,799 .87 .  I t

added a del inquency penal ty  of  $2,866.82 for  a  to ta l  tax due of

$ I7 ,666 .69 .  A  c red i t  was  g i ven  fo r  t he  taxes  pa id  on  the  fue l

use  tax  re tu rn  o f  $ l - , 086 .21  l eav ing  a  ne t  amoun t  due  o f  $16 ,580 .48 .

The appl icant  pa id the amounts s tated on the ten-day not ice to  be

due by payments beginning on January 18, L972 and thus, by terms

of  such not ice,  a  proper  d iesel  tax return was deemed to be f i led
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on that  date.  Such taxes were paid under  protest  and under  the

duress of  a  danger  of  not  receiv ing p lates for  the t ruck mi leage

tax imposed by Art icLe 21 of the Tax Law.

5 .  On  o r  abou t  Oc tobe r  27 ,  L97L ,  app l i can t  f i l ed  a  c la im

for  re fund of  fue l  use taxes for  the per iods January 1,  L969

th rough  Sep tember  30 ,  L97O,  i n  t he  amoun t  o f  $2 ,662 .11  on  23 ,L66

gal lons of  fueI .  This  c la im was f i led on advice of  a  tax examiner

for  the Depar tment .  On or  about  November 5,  L971,  the c la im was

re jected on the grounds that  the credi ts  which were c la imed had

accrued pr ior  to  one year  f rom the f i l ing of  the c la im and were,

therefore,  t ime-barred under  sect ion 503-a subdiv is ion 3 of  the

Tax Law as of  October  L,  L97L aL the la test .  By le t ter  dated

January 26,  L972,  the Miscel laneous Tax Bureau restated i ts

re jec t i on  o f  t hese  c la ims  fo r  re fund .

6.  A lso on or  about  October  27,  L97L,  appl icant  f i led a

claim for refund for the period October L, 1970 through September 30,

197I .  This  was or ig ina l ly  re jected but  was f ina l ly  a l lowed in  the

amoun t  o f  $2 ,342 .60 ,  and  i s  no t  now con tes ted .

7.  On January 18,  1972,  the appl icant  f i led a request  for

a hear ing to  rev iew the denia l  o f  i ts  c la im for  re fund for  fue l

used outs ide of  New York State.
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CONCLUSIONS OF I,AW

A. That  the appl icant ,  Agua GuI f  Corporat ion,  fa i led to

f i le  i ts  c la im for  re fund of  excess credi ts  wi th in  the one year

statutory  t ime per iod as prov ided in  sect ion 503-a (3)  o f  the

Tax Law and 20 I IYCRR 493.3(a)  and,  therefore,  sa id c la im for

refund is  barred by the s tatute of  t imi ta t ions.

B.  That  the appl icat ion of  Agua Gul f  Corporat ion is  denied.

DATED: Albany, New York

June 7, L977

STATE TAX COMMTSSTON

I

COMMISSIONER

*14 -1-
COMMISSIONER


