
STATE OF NEW YORK
STATE TN( COMMISSION

In the l:latter of the Petition

o f

t{ylie Distribution & Warehousing, fnc.

for Redeternination of a Deficieacy or a Revision

of a Determination or a Refund of

Cigarette Tax

under Article 20 of the Tax Law

for tbe Year 1976.

AFI'IDAVIT OF }IAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

17th day of October, 1980, he served the within noti.ce of Decision by nail upon

tflie Distribution & l{arehousing, Inc., the petitioner in tbe within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addresged

as fol lows:

Wlr1ie Distribution & !{arehousing, Inc.
54O Main St.
Tonawanda, NY 14150

and by depositing same enclosed in a postpaid

(post office or official depository) under the

United States Postal Service within Lhe State

That deponent further says that the said

and that the address set forth on said rdrapper

petitioner.

Sworn to before me this

17th day of October,  1980.

properly addreseed wrapper in a

exclusive care and cuetody of the

of New York.

addressee is the petitioner herein



STATE OF NET{ YORK
STATE TAX CO}IMISSION

In the Matter of the Petition

o f

Wlie Distribution & Warehousing, Inc.

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Cigarette Tax

under Article 20 of the Tax Law

for the Year 1976.

AIT'IDAVIT OF }TAITING

State of New York

County of Albany

Jay Vredenburg, being duLy sworn, deposes and says that he is an euployee

of the Department of Taxatioo and Finance, over 18 years of age, and that on the

17th day of 0ctober, 1980, he served the within notice of Decisiotr by nail upon

Thomas C. D'Agostino the representative of the petitioner ia the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Thomas C. DrAgostino
Kogler and Runfola
Suite 600, 17 Court  St .
Buffalo, Nlf ].4202

and by depositing sane enclosed in a postpaid properly addressed wrapper in a

(post office or official ilepository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the represeatative of the petitioner.

Sworn to before me this

17th day of October,  f980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October  17 ,  1980

t{ylie Distribution & Warehousing, Inc.
540 l la in St.
Tonawanda, NY 14150

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 478 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conmissioo can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be comenced io the
Suprene Court of the State of New York, Albany Couoty, within 4 nonths fron
the date of this notice.

Inguiries concerning tbe conputation of tax due or refund allowed in
accordance with this decision uay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York '12227

Phone * (518) 457-6240

Very truly yours,

STATE TN( CO}T}IISSION

cc: Pet i t ioner 's Representat ive
Thonas C. D'Agost ino
Kogler and Runfola
Suite 600, 1.7 Court  St.
Buffalo, NY 14202
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

wYtIE DISTRIBUTION & WAREHOUSING, INC.

for a Hearing to Review a Determination
under Article 20 of the Tax Law for the
Year  1976.

1. Petit ioner

locations in Western

for cigarettes.

Petit ioner, Wylie Distr ibution & Warehousing, Inc., 540 Main Street,

Tonawanda, New York 14150, filed a petition for a hearing to review a determi-

nation under Article 20 of the Tax Law for the year 1976 (File No. 17732).

A fornal hearing was held before Alan R. Golkin, Hearing Officer, at the

off ices of the State Tax Cornmission, State Off ice Building, 65 Court Street,

Buffalo, New York, on September 19, 1978 at 3:00 P.l{.  Petit ioner appeared by

Mattar, Mattar, DrAgostino, Kogler & Runfola (Thomas C. D'Agostino, Esq., of

counsel). The Audit Division appeared by Peter Crotty, Esq. (Barry Bresler,

Esq .  ,  o f  counse l ) .

ISSUE

Whether petitioner is liable for cigarette taxes on cigarettes stolen

from its warehouse when the cigarettes were delivered by a coumon carrier

acLing on instructions from the manufacturer to peti-tioner for storage, until

picked up by a conmon carrier acting on instructions fron the manufacturer to

deliver the cigarettes to someone other than petitioner.

FINDINGS OF FACT

DECISION

operates a storage and warehouse business at various

New York, but is not a licensed agent or wholesale dealer



-2-

2. Petitioner did not file Cigarette Tax returns for the tax year 1976.

3. Pet i t ionerrs storage faci l i ty was burglar ized by unrelated third

parties causing the theft of 181345 cartons of unstamped cigarettes, and two

unrelated individuals pled guilty to said theft and were sentenced on the said

p l e a .

4. The stolen cigarettes were never recovered and no cigarette taxes

have ever been paid to New York State on said cigarettes.

5. The stolen cigarettes had been del ivered to pet i t ioner 's storage

facility by cornmon carrier on instructions from various cigarette nanufacturers,

and were to be held in storage until picked up by common carrier acting under

the instruction of said manufacturer for delivery to persons other than petitioner.

6. The Miscellaneous Tax Bureau issued a Notice of Deternination of Tax

Due, dated June 29, 1976, under Article 20 of the Tax Law for $27 1517.50 in

tax  (18 ,345 car tons  a t  $1 .50  per  car ton)  p lus  $3 ,026.93  in  pena l t ies .

7. Pet i t ioner at.  al l  t imes rel ied upon professional advice fron i ts

attorneys and accountants regarding the fil ing of tax returns.

C0NCIUSIONS 0F tAI'l

A. That section 471 of the Tax Law imposes a tax on all cigarettes

possessed in the state by any person for sa1e. I t  is presumed, under said

section, that alt cigarettes within the state are subject to tax until tbe

contrary is established, and the burden of proof that any cigarettes are not

taxable herennder is upon the person in possession of the cigarettes.

B. That sect ion 470.3 of the Tax Law def ines trSalert  as fol lows:

t t 'Sale'  neans any transfer of t i t le or possession or both, exchange
or barter, conditional or otherwise, in any manner or by any tneans
whatever or any agreement therefor."

C. That even if petitioner could be deeured to have "possessed in the

stateil the subject cigarettes and the theft fron the warehouse clearly effected



-3-

a transfer of that ttpossessioott fron petitioner

clearly did not acguire that possessi.on so that

to the tbieves. Accordingly, petitioner did not

sale within the neaning of section, 47L of the Tax

to the thieves, petitioner

it could transfer possession

possesB the cigarettes for

Law. ( I larder 's Express. Inc.

Ct .  A lbany  Co.  1978)  a f f tdv .  9 ta te  Tax  Conmiss ion ,  4OZ N.Y.S.2d  721 (Sup.

n e t n . ,  4 1 8  N . Y . S . 2 d  1 9 9  ( 3 r d  D e p t .  f 9 7 9 ) .

D. That the petition of tfylie Distribution & l,larehousing, Inc. is granted

and the Notice of Determination of Tax Due is cancelled.

DATED: Albany, New York

OCT 1 Z p80
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STATE OF }IEI{ YONK
STATE TN( CO}IUISSION

Ia the Matter of the petition

o f

I{ylie Distribution & Llarehousing, Inc.

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Cigarette Tax

under Article 2O of the Tax f,aw

for the Year 1976.

AII'IDAVIT OF }TAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

14th day of Novenber, 1980, he served the within notice of Decision by nail upon

Ifulie Distribution & Warehousing, Inc., the petitLoner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

tdlrlie Distribution & Warehousing, fnc.
P.O.  Box 1030 Stat ion D
519 Hamburg St.
Buffalo, lilY l42LO

and by depositing same enclosed in a postpaid properly addressed wrapper

(post office or official depository) r'nder the exclusive care and custody

United States Postal Service withio the State of New york.

Tbat deponent further says that the said addressee is the petitioner

i n a

of the

herein

and that the address set forth on said nrapper is the laet known add of

pet i t ioner.

Sworn to before ne this

l4th day of Novenber, 1980.


