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STATE OF i{Eltl YORK

STATE TAX COMIIISSION

In the Matter of the Petition
o f

Donald 0. Vivelo

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Cigarette Tax
under Article 20 of the Tax Law for the Year 1980.

AITIDAVIT OF HAITII{C

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is au
employee of the State Tax Counission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notici of Decision by
certified mail upon Donald G. Vivelo, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as follows:

Dona1d G. Vivelo
850 Nichols Rd.
Deer Park, NY 11.729

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addregsee is the petitioner
herein and that the address set forth on said vrrapper is the last known address
of the petit ioner.

Sworn to before me this
28th day of September, 1983.

,  / - )  , ) / )/ L
.

AUTHORIZED TO ADMINISIER
OATHS PUNSUAI{T TO TAX LAW
sEcIroN r74



STATE OF NEIII YORK

STATE TAX COilUISSION

In the l{atter of the Petition
of

Donald G. Vivelo

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Cigarette Tax
under Article 20 of. the Tax Law for the Year 1980.

AtrTIDAVIT OF UAITING

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that she is an
eqployee of the State Tax Conmission, over- 18 years of- age, and that on the
28th day of September, 1983, she served the within notice of Decision by
certified rnail upon Alan D. Lasher the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a secuiely sealed
postpaid wrapper addressed as fol lows:

AIan D. Lasher
847 Annadale Rd.
Staten Island, NY 10312

and by dqposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos_t_ off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

- That deponent further says that the said addressee is the representative
of the petitloner herein and that the address set forth on said wiapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of September, 1983,

AUTHORIZED TO ADIIINISTER
0AIHS PURSUANT I0 IAX IrSr
sEclIoN r74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Septenber 28, 1983

Donald G. Vivelo
850 Nichols Rd.
Deer Park, M L1729

Dear l1r. Vivelo:

Please take notice of the Decision of the State Tax Couurission eoclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 478 of the Tax Law, any proceeding in court to review an
adverse dec:lsion by the State Tax Comrission can only be instituted under
Article 78 of the Civil Practice traw and Rules, and must be comenced in the
lupreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19 State Canpus
Albany, New York L2227
Phone # (518) 457-2a70

Very truly yours,

STATE TN( CO}IUISSION

Fetitioner' s Representative
Alan D. Lasher
847 Annadale Rd.
Staten Island, l[Y 10312
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter the Pet i t lon

DONALD G. VIVELO

for a Hearing to Review a Determination of
Clgarette Tax under Article 20 of the Tax Law
for the Year 1980.

of

o f

Wtrether the amount of the

the selzure of untaxed cartons

penal-ty asserted agalnst

of clgarettes should be

FINDINCS OF FACT

DECISION

petltloner baeed upon

reduced.

PetltLoner, Donal-d G. Vivelo, 850 Nichols Road, Deer Park' New York

IL729, flled a petltlon for a hearLng to revlew a determLnatl.on of clgarette

tax under Artlcle 20 of the Tax Law for the year 1980 (Flle No. 2930L).

A fornal hearl.ng was hel-d before Arthur Bray, Hearlng Officer, at the

offlces of the State Tax ComlssLon, Two l{orld Trade Center, New York, New York

on April 30, L982 at 9:15 A.M. Petitloner appeared by Alan D. Lasher, Esq.

The Audit Dlvlsion appeared by Paul B. Coburn (hnrin Levyr Esq., of couneel).

ISSUE

1. On April- 16, 1980 the Audit Dlvislon Lssued to petltloner a NotLce of

Determination of Tax Due under Clgarette Tax Law ln the amount of $1r960.00.

The Notice was lssued because of the seLzure of 680 cartons of cigarettes

subJect to a penaLty. The amount of the penalty aseerted by the Audlt Dl.vlelon

was deternlned by applylng a penalty of $4.00 per carton to the firet 300

cartons of cigarettes and a penalty of $2.00 per carton to the renalnlng 380

cartons of c igarettes.
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2. Petitlonerrs representative adnitted at the hearlng the events whlch

were the basis of the penalty asserted.

3. On February 13, 1980 petltioner was observed operatlng a Blue Ford Van

bearing a New Jersey llcense p]-ate travelLng north toward the Staten Ieland

Expressway on a servlce road. Untaxed clgarettes were seen lnslde the vao.

Thereafter, petitloner nas advised of hls rlghts and arreeted. The van waa

examined at the WorLd Trade Center and found to contaln 690 cartona of untaxed

cigarettes.

4. PetltLonerts arregt was reported ln a newspaper.

5. Petltloner engaged the services of an attorney after hls arrest. On

March 11, 1980 petitioner pled gullty to a class A misdemeanor based upon the

possession of untaxed clgarettea and was f lned $1r000.00.

6. I{tren petl.tioner pled gullty in the State court proceedlngs he wae

advl.sed by hls attorney that hls plea of gullty would satisfy all, charges.

Petltioner lras also advieed to plead gullty in order to be able to keep hle Job

until he had suffl.cLent tLme with the New York City Department of SanLtatlon to

ret i re.

7. FolJ-owlng hl-e convictlon Ln the State court, petLtioner ltas arrested

in Norfolk, VLrglnia by the FederaL Government. Petltioner engaged the eervlcee

of an attorney a second tLme followLng thls arrest. EventualL1r, he pled gullty

to a federal- offense reLatlng to the untaxed clgarettes and was aentenced to

flve years probation. Petitioner ls currently servlng thls sentence.

8. Petitloner lraa also advLsed by the attorney he retalned in the federal

court proceedlng that a plea of gullty would eatisfy all chargee.

9. At the tlne petitioner lras arrested ln New York he was drlvlng his

brotherrs van whlch had untaxed cLgarettes ln it. PetitLonerrs brother ltag
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drlvlng petitionerfs automoblle which had cartons of untaxed clgarettes ln Lt.

Both vehicl-es were Lnpounded. Petitlonerts license plate was stolen whlle hle

car was lmpounded. Thereafter, petitionerrs llcense plate was utllized on a

car that was lnvolved in robberies. This caused the Pollce Department to call

petltloner on the telephone. Petltloner became dlstressed aB a result of these

telephone cal-ls.

10. Petltloner had never been arrested for any offense prior to the tLme

he was arrested in New York and had not engaged ln the trafficklng of untaxed

clgarettes prior to the lncldent which was the basis for the asserted penalty.

CONCLUSIONS OF LAW

A. That sect lon 481-1(b) of the Tax Law provides that the rr . . . tax comlsslon

may impose a penal-ty of not more than one hundred dollars for each two hundred

clgarettes or fractLon thereof Ln exceas of two thousand clgarettee ln uuetamped

or unlawfully stanped packages ln the possession or under the control of any

person.rr This section further provides that the Tax Comission may, in its

discretion, remit all- or a portion of this penalty.

B. That ln vlew of the fact that petitloner wlllfully chose to engage ln

an illegal eourse of conduct, the penalty aeserted by the Audlt Dlvislon was

approprLate and ls sustalned. Petitioner has not presented any evldence

warrantlng a reduction of the penalty.

C. That the petltion of Donald G. Vlvelo is denLed.

DATED: Albany, New {ork STATE TAX COU}fiSSION

sEP 2s1983
PRESIDBiIT
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rA-36 (e176) State of New York - Department of Taxation and Finance
Tax Appeals Bureau

REOUEST FOR BETTER ADDRESS

Requested by ;"room rc7 - $ldg. #9
unif6; Appeals Bureau

Roam rc7 - Blds. #9
$fete Camptrs
Aliira''y, New York 12227

Date of Reguest

$fafe Campuc
Albn"il, New York f7227 r,/r/rt

Please f ind most recent address of taxpayer descr ibed beLowl return to person named above.

Soc ia Security Number

Results of search by Fi les

Date of Pet i t ion

?sa M, 14-/
ton--A& %,ft, //"/?

|  |  Same as above, no better address

Sect lon Date of Search

t r/2/7

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDBR
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Donald G. Vivelo
850 Nichols Rd.
Deer Park, NY 11729

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28, 1983

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building //9 State Canpus
Albany, New York 12227
Phone il (518) 457-2070

Dear Mr.  V ive lo:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 478 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comrission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concetning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

Very truly yours,

STATE TAX COM}TISSION

Petitioner' s Representative
Alan D. lasher
847 Annadale Rd.
Staten Island, NY 10312
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

DONALD G. VIVELO : DECISION

for a HearLng to Revlew a Determlnatlon of :
Clgarette Tax under Article 20 of the Tax Law
for the Year 1980. :

Petitioner, Donald G. Vivelo, 850 NLchols Road, Deer Park, New York

LL729, flled a petitlon for a hearlng to review a determlnatlon of cl.garette

tax under Art ic le 20 of the Tax Law for the year 1980 (F11-e No. 29301).

A fornal hearing was held before Arthur Brayr Hearlng Officer' at the

offices of the State Tax Conrmisslon, Two tlorld Trade Center, New York, New York

on Aprl l  30, 1982 at 9:15 A.M. Pet l tLoner appeared by Alan D. Laeher,  Esq.

The Audlt Dlvislon appeared by Paul B. Coburn (trwtn Levyr Esq., of couneeL).

ISSUE

lJtrether the amount of the penalty asserted againet petLtloner based upon

the seLzure of untaxed cartons of cigarettes should be reduced.

FINDINGS OF FACT

1. On Aprll 16, 1980 the Audit DLvlsLon tssued to petltloner a Notlce of

Determlnatlon of Tax Due under Cigarette Tax Law in the amount of $11960.00.

The Notice was issued because of the seizure of 680 cartons of clgarettea

subject to a penalty. The amount of the penalty asserted by the Audlt Dlvleion

was deternined by applylng a penal-ty of $4.00 per carton to the ftret 300

cartons of clgarettes and a penalty of $2.00 per carton to the remalnlng 380

cartons of c igarettes.
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2. Petitionerrs representatlve adnltted at the hearLng the events lthlch

were the basis of the penalty asserted.

3. On February 13, 1980 petltloner was observed operatl.ng a Blue Ford Van

bearlng a New Jersey llcense pJ-ate travellng north toward the Staten Ieland

Expressway on a service road. Untaxed clgarettes lrere seen lnside the van.

Thereafter, petltloner nas advieed of hLe rlghts and arreeted. The van wae

examl.ned at the Worl-d Trade Center and found to contaln 690 cartone of untaxed

clgarettes.

4. PetLtLonerrs arrest lras reported ln a newspaper.

5. Petitioner engaged the services of an attorney after his arrest. On

March 11, 1980 petitioner pled gutlty to a class A mlsdemeanor baeed upon the

possesslon of untaxed clgarettes and was f ined $1,000.00.

6. When petLtloner pLed gutJ-ty ln the State court proceedlnge he was

advised by hls attorney that hls plea of gullty would satlsfy all- charges.

Petltloner rras also advised to plead gullty ln order to be able to keep hls Job

untll he had sufflclent time wLth the New York Clty Department of Sanltation to

re t l re .

7. FoJ.lowlng hLs conviction ln the State court, petltLoner waa arregted

ln Norfolk, Virglnla by the Federal Government. Petltloner engaged the servlces

of an attorney a second tine following this arrest. EventualLl, he pled gull"ty

to a federal offense relatlng to the untaxed clgarettes and was aentenced to

flve years probatlon. Petltioner ls currentLy servlng thls sentence.

8. PetltLoner was also advised by the attorney he retained in the federal

court proceeding that a pl-ea of gutLty would satisfy all charges.

9. At the tlne petltioner lras arrested ln New York he wae drlving hle

brotherrs van which had untaxed cigarettes ln lt. Petltlonerre brother ltaa
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drivlng petitionerrs automobtl-e whLch had cartons of untaxed clgarettes ln lt.

Both vehlcl-es were lnpounded. Petltlonerts license pLate hras stolen whlle hls

car nae Lmpounded. Thereafter, petitionerrs llcenee plate was utLLlzed on a

car that was lnvoLved ln robberies. This caused the Pollce Department to call

petitioner on the telephone. Petltloner became distressed as a result of these

teJ-ephone calls.

10. Petitloner had never been arrested for any offense prLor to the tlme

he was arrested ln New York and had not engaged ln the trafflcklng of untaxed

cigarettes prLor to the incldent whlch was the basl.s for the asserted penalty.

CONCLUSIONS OF LA!{

A. That sect ion 481-I(b) of  the Tax Law provldes that the t ' . . . tax comlsslon

may inpose a penalty of not more than one hundred dolLars for each two hundred

cigarettes or fractLon thereof ln excess of two thousand cigarettee Ln unetamped

or unlawfully etanped packages ln the possesslon or under the control of any

person.tt Thls sectlon further provides that the Tax Comisslon mayr ln lte

dlscretion, remit al-l or a portlon of this penalty.

B. That ln vlew of the fact that petltl-oner wlllfully chose to engage ln

an LlI-egal course of conduct, the penalty asserted by the Audlt Dlvislon was

approprlate and Ls sustalned. Petltloner has not presented any evldence

warrantlng a reduction of the penalty.

C. That the petltlon of Donald G. Vivel-o ls denled.

DATBD: ALbany, New York STATE TAX COUMISSION

sEP 2 8 1983
PRESIDENT


