
STATE OT NEW YORK

STATE TAX CO}II{ISSION

In the Matter of the Petition
of

Santiago Distr ibutors, fnc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Cigarette Tax
under Article 20 of Lhe Tax Law for the Year 1981.

AIT'IDAVIT OF I{AIIING

State of Ner+ York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enqrloyee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 21st day of May, 1982, he served the within notice of Decision by certified
nair upon santiago Distr ibutors, Inc., the petit ioner in the within
proceeding' bY enclosing a true copy thereof in a securely sealed postpaid
r{rrapper addressed as follows:

Santiago Distr ibutors, Inc.
1,298 Dekalb Ave.
Brooklyn, NY 11211

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before rne this
21st day of l lay, 1982.

said addressee is the petit ioner
said wuapper is the last known address

that the
forth on
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for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Cigarette Tax
under Article 20 of the Tax taw for ihe Year 1981
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State of New York
County of Albany

- - Juy Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and thal oi
tbe,2l.st day of llay, 7982, he served the rdithin notice of Decision by certified
t"i1 rrpor James P. Pepe the representative of the petitioner in the witlin
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

James P. Pepe
327 kahan Ave.
Brooklyn, NY 11211

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(pos-t office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

Sworn to before me this
21st day of llay, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Santiago Distr ibutors, Inc.
1298 Deka1b Ave.
Brooklyn, NY 11211

Gentlenen:

Please take notice of the Decision of
herewith.

l{ay 21 , 7982

the State Tax Connission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 478 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comission can only be-instituted under
Article 78 of the Civil Practice laws and Rules, and-must be conmenced in the
lupreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone # (518) 457-207a

Very truly yours,

STATE TM COUI'ISSION

cc : Petitioner' s Representative
James P. Pepe
327 kahan Ave.
Brooklyn, NY 11211
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SANTIAG0 DISTRIBUT0RS, INC. DECISION

for a Hearing to Review the Denial or Revocation
of a License as a Wholesale Dealer of Cigarettes
under Art icle 20 of the Tax law.

Petit ioner, Santiago Distr ibutors, Inc., 1298 Dekalb Avenue, Brooklyn, New

York 1L2Il,  f i led a petit ion for a hearing to review the denial or revocation

of a l icense as a sholesale dealer of cigarettes under Art icle 20 of the Tax

law (File No. 32194).

A forrnal hearing was held before Doris E. Steinhardt, Hearing 0ff icer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on September 15, 1981 at. 1:45 P.M. Petit ioner appeared by James Patrick

Pepe, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Paul A.

Lefebvre,  Esq.  ,  o f  counsel ) .

ISSUES

I. l{hether petitioner is entitled to a default judgnent in its favor, by

reason of nonreceipt of the Audit Divisionrs ansrlrer.

I I .  Whether  pet i t ioner ts  fa i lure to  d isc lose,  on i ts  appl icat ion for  a

l icense as a wholesale dealer of cigarettes, a criminal convict ion of one of

i ts off icers, which convict ion was revealed in a subsequent application,

constituted suff icient cause for the revocation of i ts l icense.

FINDINGS OF FACT

1.  0n March 10,  J .978,  pet i t ioner ,  Sant iago Dis t r ibutors,  Inc. ,  f i led wi th

the Audit Division an Application for License as a Wholesale Dealer of Cigarettes,
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which indicated an incorporation date for petit ioner of Apri l  25, 1978 and

listed as off icers Wilfredo Santiago, president, and Salvador Santiago, Jr.,

treasurer-secretary. The application was completed by another merchant on

petit ionerfs behalf and was signed by hl i l fredo Santiago. A negative response

was given to the question, ttHas any officer of this business entity ever been

convicted of a crime?tt

The Audit Division approved petit ioner's application on May 16, 1978.

2. 0n January 5, 1981, Mr. Pepe (petit ioner's representative) f i led on

petit ioner's behalf a further application for a l icense as a h'holesale cigarette

dealer, due to i ts change of business location. This application indicated

that an officer had been convicted of a crime, and appended thereto was a

cert i f icate of disposit ion. According to the cert i f icate, on July 27 , 1957,

Salvador Santiago was convicted of assault in the third degree, upon entry of a

guilty plea, in the Supreme Court of the State of New York, Kings County. The

Court sentenced him to a jai l  term but suspended execution of the sentence.

The assault arose through a relationship with a paranour.

3. 0n January 14, 1981, the Audit Division denied petit ioner's application

for a l icense for i ts new location because of the misstatement contained in

petit ioner's original application. Petit ioner t imely requested a hearing and

fi led a perfected petit ion.

4. Mr. Paul lefebvre, as the Audit Divisionrs representative, prepared an

answer to the perfected petit ion and a letter of transmittal, dated August 12,

1981 and addressed to James P. Pepe, 327 Graham Avenue, Brooklyn, New York

1L277. Mr. lefebvre also prepared a copy of the answer and letter for delivery

to the Tax Appeals Bureau of the State Tax Commission. 0n August 1.2, 1981, he
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deposited both coples in the Department

Appeals Bureau received its copy.

5. At the formal hearing, Mr. Pepe

decision against the Audit Division, for

been served with an answer.

of Taxation and Finance nail. The Tax

made an oral motion for a default

the reason that petitioner had not

6. It  is petit ioner's posit ion that Salvador Santiago had no intent to

nislead the Audit Division ln the f irst application, and it  was only through

his honest revelation in the second application that his crininal record was

disclosed; further that Mr. Santiagots init ial fai lure to disclose his convic-

t ion is insignif icantly related to petit ioner's quali f ications and f i tness to

hold a l icense.

7. Salvador Santiago did not have any part in f i l ing petit ioner's original

application nor did the merchant who completed it  question him. Mr. Santiagors

brother, l{ i l fredo, had no knowledge of Salvadorrs arrest and convict ion;

Wilfredo lived with his grandparents in Brooklyn, Salvador with his father in

Keasbey, New Jersey.

8. Mr. Pepe was retained by petitioner, among other things, to incorporate

the business and to f i le an application for a l icense as a wholesale buyer of

alcoholic beverages. In connection with his preparation of such application,

Mr. Pepe interviewed the corporate principals and asked each if he had ever

been convicted of any crime. Salvador Santiago init ial ly replied that he had

not, but upon Mr. Pepers further inquir ies, revealed his 1967 arrest and con-

viction. Mr. Santiago had been under the misapprehension that the records of

his arrest and convict ion were sealed; in effect, that he had no record.
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AIso in connection with such application, on June 16, 7978, Salvador

Santiago obtained a Certificate of Good Conduct from the New York City Police

Department.

AIl applications thereafter nade to the State Liquor Authority,

including an Application for a Warehouse Permit dated June 6, 1980, revealed

Salvador  Sant iago 's  cr iminal  record.

coNctusloNs 0F tAltt

A. That the Rules of Practice and Procedure before the State Tax Comnission,

sect ions 601.6(a)(4)  and 601.10(a)(1) ,  prov ide pet i t ioner  an oppor tuni ty  and a

neans to make a motion to this Corunission for a determination on default for

failure of the law Bureau to answer the petition within the prescribed time

period, i .e., 60 days from the date the Secretary to the Conmission acknowledged

receipt of an acceptable perfected petit ion. A11 motions must be made in

writ ing, on notice to the adverse party. There is no provision for oral

motions at a formal hearing.

Petit ioner neglected to properly avail  i tself of the above-outl ined

procedure, during the 65-day period between the date the answer becane due and

the date of the hearing.

Mail ing is a proper method of service for pleadings under the Rules.

20 NYCRR 601.13(a). The Audit Divisionrs representative deposited two copies

of the answer, one properly addressed to petitionerts attorney and one to the

Tax Appeals Bureau, in the departmental mail. Assuming arguendo that this

proof offered by the Audit Division is insufficient to give rise to a presunp-

t ion that the answer was rnailed [see-Richardson on Evidence $80 (l0th ed.

1973)], the regulation requir ing service of an answer within a certain period

is directory only. Matte.r of HpnelblTg v,,Tully, Albany County Special Term,
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Pr ior ,

County

Jr . ,  J . ,  Apr i l  16,  1979;  Mat ter  o f  Santoro v .  State Tax Comiss ion, Albany

Special Term, Conway, J., January 41 1979.

Furthernore, the allegations contained in the answer consisted of

paraphrase of portions of the applicable statute (Tax Law section 480) and

certain facts established by the jurisdict ional documents. Accordingly,

petit ioner was in no way prejudiced by nonreceipt of the answer. See l[atter

of Bower v. State Tax Commission, No. 41374 (3d Dept., February 18, 1982)

l rsB-H-81 (102.  1) r l  .

Petit ionerts motion for a default decision in i ts favor is hereby

denied.

B. That no person may do business as a wholesale dealer of cigarettes

unless he has been granted and publicly displays in his place of business a

license granted by the Department of Taxation and Finance. The State Tax

Commission may refuse to issue or may suspend or revoke such l icense, as

fo l lows:

frThe tax commission may for cause refuse to issue, or may suspend or
revoke a wholesalerts l icense, or may forbid a retai l  dealer to
continue sell ing cigarettes, after an opportunity for hearing has
been afforded. A violation of any provision of this art icle or of
any regulation issued under i t  shall  be cause to refuse to issue, or
to suspend or revoke a l icense or to forbid a retai l  dealer to
continue sell ing cigarettes.r '  Tax Law section 480.

Mr. Santiagors criminal convict ion approximately eleven years prior to petit ionerts

original application for a l icense does not demonstrate petit ioner's unfitness

to conduct business as a wholesale cigarette dealer nor would such convict ion

constitute cause for revocation of petit ionerfs l icense. See Matter of Big V

Vending Corp. ,  State Tax Commiss ion,  March 15,  7979 [TSB-H-79(7)M]1 Correct ion

Law section 752. Consequent. ly, the inadvertent neglect to disclose such

convict ion (possibly founded on LIr. Sa4tiagprs nisunderstanding about the
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disposit ion of the charges against him) is insuff icient cause for revocation.

Cf .  Mat ter  o f  Nicholson v.  Ambach,  80 A.D.2d 69A (3d Dept .  1981) .  The in i t ia l

fai lure to disclose does not evince any lack of honesty or integrity on the

part of petit ioner's principals, especial ly where fol lowed by ful l  revelation.

C. That the petit ion of Santiago Distr ibutors, Inc. is granted to the

extent indicated in Conclusion of LawitBrr; that the revocation of petit ionerrs

l icense as a wholesale dealer of cigarettes is annulled; and that the Audit

Division is hereby directed to process the application of Santiago Distr ibutors,

Inc .

DATED: New York

1982
Albany,

MAY 21
COMMISSION


