
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

l,Jill iam Rodia

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Cigarette Tax
under Art ic le 20 of the Tax Law for the Year 1977.

AIT'IDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the llth day of February, 1983, he served the within notice of Decision by
cert i f ied nai l  upon Wil l iam Rodia, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

lCi l l iam Rodia
1 4 5 8  8 1 s t  S t .
Brook1yn, NY It228

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said hrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
1 l th  day  o f  February ,  1983.

AUTHORIZND TO ADUINISTER
OATHS PIIRSUANT T0 TAX IJATT
SECTION I74
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STATE TAX COMMISSION

fn the Matter of the pet i t ion
o f

Wil l iam Rodia

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Cigarette Tax
under Art ic le 20 of the Tax Law for the Year 1977.

AtrT'IDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
certified mail upon Frank J. Santo the representative of the petitioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Frank J. Santo
67 tJa l l  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
1l th day of February, 1983.

AUTHONIZED 10 IDTINISTER
OATHS PIIRSUANT 10 TAI ITAW
SECTION I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 11, 1983

Wil l iam Rodia
1 4 5 8  8 1 s t  S t .
Brooklyn, NY II228

Dear  Mr .  Rod ia :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 478 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Cormrission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be s6mmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refnnd allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representative
Frank J. Santo
67 Wal l  S t .
New York, NY 10005
Taxing Bureaut s Representative



STAIE OT NEI.' YORK

STATE Tfi( COI'}IISSION

In the llatter of the Petition

o f

WIII.IA}I RODIA

for a llearing to Review a Determination of
Cigarette Tax under Article 20 of the Tax Law
for the Year 1977.

DECISION

Petit ioner, Wil l ian Rodia, 1458 81st Street, Brook1yn, New York 11228,

filed a petition for a hearing to review a deternination of cigarette tax under

Article 20 of the Tax Law for the year 1977 (FiLe No. 26051).

A formal hearing was held before Julius E. Braun, Hearing Officer, at the

offices of the State Tax Comission, Two tlorld Trade Center, New York, New

York, on June 4, 1981 at l :15 P.M. Petit ioner appeared by Frank J. Santo, Esq.

The Audit Division appeared by Ralph J. Vecchio, Eeq. (Patricia Brumbaugh,

Esq.  ,  o f  counsel ) .

ISSIIE

Whether petitioner was in possession or control of packages of cigarettes

which bore no New York cigarette tax stanps and, therefore, is subject to a

penalty itposed pursuant to section 481.1(b) of the Tax Law.

TINDnIGS 0r FACT

1. 0n May 9, 1979 the Audit Division issued a Notice of Determination of

Tax Due under Section 481.1(b) of the Tax Law against Willian Rodia inposing a

penalty of $748.00 for 162 cartons of cigarettes seized on August 19, 1977,

2. t{illian Rodia filed a Perfected Petition signed August 23, 1979

wherein petitioner stated that the following error was nade by the Audit
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Division: frPetitioner was not found guilty of possession of untaxed cigarettes'r.

Fet i t ioner also requested a hearing.

3. At the hearing, the Audit Division subnitted the ilotice of Deternination

of Tax Due, the Perfected Petition, the Answer thereto, Lhe poner of attorney

of petitioner's representative and correspondence fron the attorney-repr€senta-

tive reguesting notification of the hearing.

4. Petitioner's represeatative argued that the burden of proof $ras upon

the rrstatert .

5. The Aaswer subnitted by the Audit Division ntla]dnits the allegation

contained in item (12) of the Perfected Petition that Petitioner was not fouod

guilty of possession of untaxed cigarettes, but alleges affirnatively that

Petitioner lraa charged with a felony conplaint for violaLion of ^drticle 20,

Section 481(2) of the Tax Law with possession of over 100 cartons of cigarettes,

not bearing a New York State Tax Stamp; and by the process of tplea bargaining'

Petitioner nas permitted to plead guilty to a charge of Disorderly Conduct

under section 240.20 of the Penal Code and was fined $f00.00 in the Crininal

Court of the City of New York, County of Kings, before Judge Luis M. l{eco on

October 28, L977."

6. The Audit Division offered no documentary or other substantial evidence

that Willian Rodia had in his possession unstauped cigarettes.

coilctusloN oF LAt.t

A. That section

pert inent part: "

proof shall be on

306(1) of the State Administrative Procedure

.. .  [eJxcept as otherwise provided by statute,

the party who initiated the proceeding.".

Act providee,

the burdenin

o f
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B. That sect ion 471.1 of the Cigarette Tax Law provdes, in pert inent

par t :

" . . . f t  shal l  be presumed that al l  c igarettes within the state
are subject to tax until the contrary is established, and the burden
glproof that any qigarettgs are not taxable hereunder 

"h.II_!EEthe pers,on in po

Furthermore, sect ion 481.1(b) of the Cigarette Tax Law provides, in part ,  that:

" . . . the  tax  comniss ion  nay  i rpose a  pena l ty . . . fo r . . . c igare t tes  in
unstarnped or unlawfulry stamped packages tq the pqssession or
the conF.rgl of any perlon." 

- 
(Emphasi; adffi

C. That determinations of an adninistrative agency must be supported by

substantial evidence as found in the record taken as a whole. 300 Granatan Ave.

Associ?tes v.  State Diyis ion of Human Rights, 45 N.Y.2d 176, Matter of  Klein v.

s ta te  Tax  Qornmiss ion ,  55  A.D.2d 982,  (3 rd  Dep ' t . ,  tg77) ,  a f f 'd .  43  N.y .2d  812.

Thus, although petitioner bears the burden of proof in this case, there must be

some evidence in the record showing petitioner was in possession or control of

unstamped or unlawfully starnped cigarettes, in order to support a determination

intposing a penalty against pet i t ioner under sect ion 481.1(b) of the Cigarette

Tax Law.

D. That the record in this case does not disclose substantial documentary

or other evidence as is required in order to sustain a determination that

petitioner was in possession or control of unstanped cigarettes rrithin the

meaning and intent of  sect ion 481.1(b) of the Tax Law. See Mqtler of  Gaspare

R. Harchese, State Tax Comm., Uay 3, 1978. See also Yatter of .  Thonas F. Gleason

v .  S ta te , Iax  Conmisp ion ,  76  A.D.2d 1035,  (3 rd  Dep ' t . ,  June 1980) .



E. That the pet i t ion

Determinat ion issued May 9,

DATED: Albany, New York
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of t/i l l iam Rodia is

1979 is  cance l led .

granted and the Notice of

FtB 1 11983
frritHu

STATE TAX COMMISSION


