
STATE OF NEI4/ YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Willian Katz

AIT'IDAVIT Otr' I{AIf,ING
for Redetermination of

of a Determination or a

Cigarette Tax

under Article 20 of the

for the

a Deficiency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
22nd day of February, 1980, he served the within notice of Decision by nail upon
Willian Ratz, the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as for lows:

Willianr Katz
L4L- I7  70  Rd.
Queens, NY

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said petitioner herein

and that the address set forth on said wrapper is the last address of the
pet i t ioner.

Sworn to before me this

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 22, f980

hlill iam Katz
L41-17 70 Rd.
Queens, NY

Dear  Mr .  Katz :

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have nold exhausted your right of revieh' at the administrative level.
Pursuant to section(s) 478 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted r:nder
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
' Deputy Commissioner and Counsel

Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representative
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STATE OF NEW YORK

STATE T$( COMMISSION

fn the Matter of the Application

of

WILTIAM KATZ

for a Hearing to Review a Determination
under Article 2A of the Tax Law.

Whether petitioner was

liable for penalties thereon

in possession of unstamped

under  sec t ion  481.1(b)  o f

FINDINGS OF FACT

DECISION

cigarettes and therefore

the Tax f,aw.

Applicant, lrril l iam Katz, 141-17 70th Road, Queens, New york, filed an

application to review a determination rrndss Article 2O of the Tax Law (File

N o "  1 3 5 1 6 ) .

A formal hearing was held before Edward L. Johnson, Hearing Officer, at

the offices of the State Tax Comission, Two World Trade Center, New York, New

York ,  on  October  18 ,  1977 a t  9 :15  A.M. ,  and was cont inued on  May 16 ,  1978 a t

2 :45  P. t I .  and on  Ju ly  10 ,  1978 a t  1 :00  p .M. ,  be fore  Harvey  B.  Barm,  I lear ing

Off icer.  Pet i t ioner appeared pro se on the f i rst  two dates, but fai led to

appear on July 10' 1978. The Miscellaneous Tax Bureau appeared by Peter

crotty,  Esg. (Al iza schwadron and Laurence stevens, Esqs.,  of  counsel) .

1.  0n October 10, L973, the Miscel laneous Tax Bureau issued a Not ice of

Determinat ion of Tax Due under Cigarette Tax Law (Art ic le 20, sect ion 481.1(b)

of the Tax Law), against applicant, William Katz, and/or certaia other individuals,

inposing penalt ies of $100 per carton on 10 1144 of 101154 cartons seized oa

March  29 ,  \973,  fo r  a  to ta l  pena l ty  o f  g1 ,OL4,400.00 .

2- Applicant appeared at the first two sessions of the formal hearing.

The first session was adjourned pending the appeal of a related crininal
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matter. The second session was adjourned so that applicant could obtain

counsel to represent him at the hearing. On July 10, 1978 applicant failed to

appear; accordingly, no evidence was presented on his behalf. The Miscellaneous

Tax Bureau presented its prima facie case through the testimony of New York

City Pol ice Off icer Thomas Bertol ino.

3. In March 1973, officers of the New York City Police Departnent (including

Officer Thonas Bertolino) set up surveillance of a public parking garage

located at 193 lawrence Avenue, Brookl5rn, New York. During the surveillance,

Officer Bertolino observed petitioner, who was apparently enployed by said

garage' parking vehicles there and removing them therefrom. Based on these

observations, a search warrant was obtained. The warrant was executed on

March 29, 1973 at 9:30 A.M. The off icers searched the premises, found pet i t ioner

and other persons inside, and further found a total  of  101154 cartons of

cigarettes which did not bear valid New York State tax stamps, but did bear

North Carolina tax stamps. Petitioner, along with the other persons found on

the premi-ses, was arrested for felonious possession of unstamped and untaxed

cigarettes. (Section 487.2 of the Tax Law provides that any person who possesses

20'000 or more cigarettes [ i .e. ,  100 or more cartons] in unstamped or unlawful ly

stanped packages is guilty of a Class E felony. ) Petitioner was convicted,

given a three-week sentence and a $21000.00 fine. The conviction rdas affirmed

by the Appellate Division. Leave to appeal to the New York State Court of

Appeals was denied.

CONCLUSIONS OF LAT./

A. That the criminal convi.ction against petitioner for possession of

unstamped cigarettes (the possession of which in the quantity found is a

Class E felony under section 487.2 of the Tax Law), together with the uncoatra-

dicted hearing testimony of Police Officer Thomas Bertolino supports the
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conclusion that pet i t ioner was in possession or control  of  10r154 cartons of

unstanped cigarettes within the rneaning of section 481.1(b) of the Tax Law.

B. That the State Tax Commission nay impose a penalty of not more than

$100.00 for each carton of c igarettes in excess of ten cartons in unstamped or

unlawfully stamped packages in the possession or under the control of any

person. The Conmission, in i ts discret ion, may remit  al l  or part  of  such

penalty and hereby reduces said penalty to the following:

300 car tons G $4.00 per  car ton = $ 1,200.00
91844 car tons G $2.00 per  car ton = 19,688.00

To ta l  $20 .888 .00

C. That the Notice of Determination of Tax Due under Cigarette Tax Law

issued october 10, 1973, reduced to $201888.00 by conclusion of Law "B",  is

sustained. Except for said reduction, the application of trtil l ian Katz is

denied.

DATED: Albany, New York TN( COI'IMISSION

FEB 22lgfo

ISSIOI{ER


