
STATE 0F NEI^/ Y0RK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Glusker-Emkay Sales Corp.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Cigarette Tax
under Article 20 of the Tax law for the Period
L0 / t t+  -  l j l t t .

AFFIDAVIT OF MAIf,ING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of October, 1983, she served the within notice of Decision by cert i f ied
mail upon Glusker-Ernkay Sales Corp., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

Glusker-Emkay Sales Corp.
91 Center  St .
Ellenville, NY L2428

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to before me this
7th day of October, 1983.

$l#s-fTiltr,fl$'i'tr1T1



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

0ctober 7, 1983

Glusker-Emkay Sales Corp.
91 Center St.
E1lenville, NY 12428

Gentlemen:

P1ease take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 478 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil- Practice Law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

fnquiries concerning the computation of, tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building /f9 State Canpus
AJ-bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COI{I{ISSION

cc: Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition

o f

GTUSKER-EUKAY SAf,ES CORP.

for a Hearing to Review a Determination of
Cigarette Tax under Article 20 of the Tax Law
for the Period October 1974 through 0ctober
7977 .

DECISION

Peti t ioner,  Glusker-Emkay Sales Corp.,  91 Center Street,  El lenvi l le,  New

York 12428, filed a petition for a hearing to review a determination of cigarette

tax under Article 20 of the Tax Law for the period October 1974 through 0ctober

L977 (tr'ile No. 22983) .

A formal hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the offices of the State Tax Comnission, Building /19, State Canpus, Albany, New

York, on October 18, 7982 at 1:15 P.M. Pet i t ioner appeared by i ts President,

Eugene Glusker. The Audit Division appeared by PauI B. Coburn, Esq. (Harry

Kad ish ,  Esq.  ,  o f  counse l ) .

ISSI]E

I. lrlhether certain cigarettes sold by petitioner to the Orange County

Home and Infirmary $tere exempt fron the imposition of Cigarette Tax under

Art ic le 20 of the Tax Law.

II. l{hether a penalty imposed against petitioner for the sale of unstanped

cigarettes as described above may be abated.

TINDINGS OF FACT

1. On January 9, 1978, the Audit  Divis ion issued to pet i t ioner,  Glusker-

Emkay Sales Corp., a Notice of Determination of Tax Due Under Cigarette Tax
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Law' This Notice was the result. of an audit by the Audit Division coveri.ng the

period October 1974 xhrough October 1977.

2. The above Notice specified that during the period February 1976

through october 1977, a total  of  41160 cartons of unstamped cigarettes (cartoas

containing packages of cigarettes not bearing tax stanps as called for under

Article 20 of the Tax law) were sold by petitioner to the ,county of orange -

Home and rnfirmary-Goshen". The Audit Division coflrputed tax due, prus penalty,

as fol lows:

x  91 .50  =  96 ,240 .00
911  .  86

suisiE
3' The field audit report upon which the instant deficiency is based

s ta ted ,  in  par t ,  as  fo l lows:

"[ fJron 2/10/76 unstamped cigarettes sold to Orange county
Home and rnfirmary weri resold, o,uru ordered and iaid forby pat ients.  Sales fron 2/10/ iO to LO/26/77 

""r" .aisaffowed.Prior to that line, cigarettes were purchased by the
inf i rmary for distr ibui ion to the pat ients. , ,

4- Pet i t ioner is,  and was during the period at issue, engaged in the

brls iness of sel l ing cigarettes to var ious customers as a duly r icensed agent

for the sale of wholesale cigarettes.

5. Among the pet i t ionerrs customers

Orange County Home and Infirnary ("Orange

York. Orange County Home is a residence

operated by Orange County, New york. l

5' Petitioner first became involved in selling cigarettes to orange

county Home on or about March 14, 1g74, fol lowing acceptance of pet i t ioner 's

Tax Due on 41160 cartons
Penalty
Tota1 Tax and penalty

1 
At the hearing, it was conceded by the Audit Division

county Home is a subdivision of a governnentar unit (Oranle

during the period at issue was the

County Home") located in Goshen, New

for indigent persons, naintained and

that the Orange
County).
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bid by the 0range County Department of Social Services as the lowest bid to

supply cigarettes to 0range County Home under a contract commencing on or about

March 14, L974 and cont inuing through February 19, 1975.

7. The bid price submitted by petitioner to 0range County did not include

Federal  and state taxes. The Notice to Bidders suppl ied to pet i t ioner by

Orange couaty contained the following language in its opening paragraph:

"[B]ecause the cigarettes l isted below are not for re-sale
purposes and will be used only by the residents of the
Orange County Hone & Infirmary, we hereby request that the
bidders deduct the tax from their quotation.rr

8. After acceptance of the above bid on or about March 5, 1974, pet i t ioner

sold cigarettes to 0range County llome, without collecting t:u(, through and

including the period at issue herein. No subsequent bid to renew or continue

the contract of sale was requested by 0range County or subnitted by petitioner,

nor was the contract of sale formally renewed beyond the February 19, 1975

expirat ion date specif ied. Pet i t ionerts president,  Eugene G1usker,  explained

at the hearing that r ' . . .because of the experience they had with us, they

continued buying from us without submitting it to bid, because apparently, they

l iked our pr ice and service and did not bother to ask for bids anJnmore. So

that our dealings with them was (sic) on the original bid. And then, unless

there was an increase in price by the cigarette companies, there would be no

reason for changing the pr ice.".

9.  Pr ior to and during a port ion of the period at issue, the cigarettes

purchased by Orange County Home were distributed free of charge to the residents

of the 0range County Home. However, on or about February 10, 19761 0range

County Home changed this practice of free cigarette distribution, and for the

remainder of the period at issue the cigarettes purchased by Orange County Hone
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were not distributed to the residents free of charge but rather rdere resold to

the residents, at  cost,  by Orange County Home.

10. Petitioner asserts it had no knowledge of the change in policy by

Orange County Home, and believed that all cigarettes it sold to Orange Couoty

Home were subseguently distributed free of charge to the residents, in accordance

with the terms of the original bid. Petitioner asserts further that even after

the above change of policy, whereby Orange County Hone began to sell cigarettes

to its residents, such sales by Orange County Home were made at cost r{ith no

expectation or realization of profit on the sales by 0range County Home.

CONCLUSIONS 0F tAI{r

A. That,  with certain specif ied except ions, subdivis ion 1 of sect ion 471

of the Tax Law inposes a tax (at a specif ied rate) on al l  c igarettes possessed

for sale in the state by any person. Subdivis ion 2 of sect ion 471, in pert ioent

part ,  further provides:

"ft is intended that the ultimate incidence of and
liability for the tax shall be upon the coasumer, and that
any agent or dealer who shall pay the tax to the tax
commission shal l  col lect the tax from the purchaser or
consumer. Except as hereinafter provided, the tax shal l  be
advanced and paid by the agent.rr

B. That for purposes of Art ic le 20 of the Tax Law, a trsalerf  is def ined as

". . .any transfer of t i t le or possession or both, exchange or barter,  condit ional

or otherwise, in any manner or by any neans whatever or any agreenent therefor.tl

[Tax law $470(3)] .  Furthermore, a "retai l  salett  or ' tsale at retai l t t  is def ined

as ". . .a sale to a consuner or to any person for any purpose other than resale.t t

lTax  Law $470(4)1 .  See a lso  20  NYCRR 33L.2 .

C. That in an Qrinion of the Attorney General  (1959 Op. Atty.  Gen. 105)

i t  was stated that purchases of c igarettes and other tobacco products by

agencies of the State and its municipalities for distribution and not for



-5 -

resale to patients in their institutions were not subject to tax. This opinion

ci ted subdivis ion 2 of sect ion 47L of the Tax law and, in pert inent part ,

provided:

"[s] ince this tax is on the consumer, the famil iar
rule that neither the State nor its subdivisions are
included within the provisions of a general tax law unless
included therein by express language or by necessary
impl icat ion is appl icable (ci tat ions omit ted).  There being
no such language or irnplication present and the State and
its municipalities being the consumer where the purchases
are  no t  made fo r  resa le r . . . the  purchases  re fe r red  to  here in
are  exempf ,  f rom tax  under  Ar t i c le  20r . . . " .  (1959 0p .  A t ty .
Gen. tO6)'

D. That dur ing a port ion of the period at issue herein, pet i t ioner sold

cigarettes to the Orange County Home which then, in turn, resold these cigarettes

to its residents. Notwithstanding the fact that the residents purchased the

cigarettes at cost, with no 'rprofittr being taken by Orange County Home, such

transactions constituted sales by 0range County Home to its residents as the

ultimate consumers of the cigarettes. Furtheroore, notwithstanding the compe-

titive bidding provisions specified in section 103 of the General Municipal

Law, neither renewed bidding nor renewal of the contract of sale were undertaken

or offered after the February 19, L975 expirat ion date of the or iginal  contract.

Upon expiration of the original contract, with no rebidding or renewal thereof,

petitioner should have been put on notice to periodically re-inquire as to the

,- 
Regulations of State Tax Comission which rdere enacted after the period at

issue herein provide:

"Sales to the State and subdivisions. The statute does not exenpt
sales of c igarettes made by the State, a pol i t ical  subdivis ion thereof,  or
any agency or instrumentality thereof. Hence, such sales are subject to
t a x .  I t

(20 NYCRR 335.3; effective Novenber 7, L979)
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perceived tax exempt status of its continuing sales to Orange County Home.

By so inquiring, petitioner should reasonably have learned of the February 10,

1976 change in pol icy by the Hone, and thus thereafter ceased tax free sales

to the Home. Accordingly,  those sales occurr ing after expirat ion of the

contract and after the Home's February 10r 1976 change of pol icy fron free

distr ibut ion of c igarettes to resale of c igarettes, as determined and ref lected

by the Audit Division on the Notice of Determination, were properly subject to

tax and thus pet i t ioner,  despite i ts asserted lack of actual knowledge, renains

l iable for the tax due on such sales.

E. That the State Tax Commission nay, in i ts discret ion, remit  al l  or any

port ion of a penalty i rnposed under sect ion 481(1)(a) or (b) of  the Tax !aw. In

view of al l  the facts and circumstances presented herein, including specif ical ly

petitioner's lack of actual knowledge of the change in policy by Orange County

Home, the penalty imposed against pet i t ioner is cancel led.

F. That the pet i t ion of Glusker-Ernkay Sales Corp. is granted to the

extent

and the

of the

DATED:

that the penalty imposed is abated, but is in all other respects denied

Notice of Determination dated January 9, 1978, as modified by abatenent

penalty,  is sustained.

A1bany, New York STATE TAX COMMISSION

ocT 0 7 1983

yWtk
COM}TISSIONER


