
STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter

Rocco Fa l lacara

for Redeterminat ion of a

of a Determinat ion or a

Cigarette Tax

under Art ic le 20 of the

for  the  Year  1978.

o f

o f

the Pet i t ion

AFFIDAVIT OF MAILING

Deficiency

Refund of

Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by mai l  upon

Rocco Fal lacara, the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Rocco Fal lacara
97-22 86th Ave.
Ozone Park, NY ll42]-

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State of New York.

addressee is the pet i t ioner herein

is the last known address of the

before me th is

o f  O c t o b e r ,  1 9 8 0 .

properly addressed wrapper in a

exclusive care and custody of the

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .
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Sworn to

17th  day

(



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROCCO FALIACARA

for Revislon of a Determinat ion or for
Refund of Cigarette Tax under Art ic le 20
of the Tax f ,aw for the Year 1978.

DECISION

Peti t ioner,  Rocco Fal lacara, 97-22 86th Avenue, Ozone Park, New York

1L427, f i led a pet i t ion for revi-sion of a determinat ion or for refund of

cigarette tax under Art ic le 2O of the Tax Law for the year 1978 (Fi le No.

27s23).

A formal hearing was held before Robert .  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 17 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( t { i l l i am Fox ,  Esq. ,  o f  counse l ) .

ISSIIE

Whether the penalty of $620.00 imposed on pet i t ioner for the unlawful

possession of unstamped cigarettes should be reduced.

FINDINGS OF FACT

1. On August 2L, 1,979, the Audit  Divis ion issued a Not ice of Determinat ion

of Tax Due Under Cigarette Tax Law (Art ic le 20) stat ing:

"Cartons of c igarettes seized 2/16/78 subject to penalty 130 cartons

Pena l ty  per  car ton :  100 car tons  G $5.00  $500.00
3 0  c a r t o n s  @  $ 4 . 0 0  1 2 0 . 0 0

Tota1  pena l ty  $620.00"

2. The tax determinat ion was based on a seizure of 140 cartons of c igarettes

bearing North Carol ina tax stamps from pet i t ioner,  Rocco Fal lacara, 91-22 86t 'h

Avenue, Ozone Park, New York. The cigarettes did not bear New York tax stamps.
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The seizure took place at East B4th Street and Avenue "J",  Brooklyn, New York,

by the New York State Department of Taxat ion and Finance, Special  fnvest igat ions

Bureau.

3 .  0n  March  15 ,  7978,  the  peL i t ioner  p leaded gu i l t y  in  Cr imina l  Cour t ,

Kings County, before Mathews, J. ,  to the cr iminal charge of the unlawful

possess ion  o f  uns tamped c igare t tes  and was sentenced to  a  f ine  o f  $100.00  or

30  days .  The pe t iL ioner  pa id  the  f ine  on  Apr i l  12 ,  1978.

4. At the formal hearing herein, the pet i t ioner admit ted the possession

of the cigarettes and further test i f ied, in effect,  that his only reason for

f i l ing the pet i t ion was to have the tax penalty reduced and to also make

arrangements for paying same.

CONCTUSIONS OF tAW

A.  That  sec t ion  481.1(b)  o f  the  Tax  Law prov ides  in  par t  as  fo l lows:

" (b ) . . . the  tax  commiss ion  may impose a  pena l ty  o f  no t  more  than
one hundred dol lars for each two hundred cigarettes or fract ion
thereof in excess of two thousand cigarettes in unstarnped or unlawful ly
sLamped packages in the possession or under the control  of  any
p e r s o n . . .  T h e  t a x  c o m m i s s i o n . . . m a y  r e m i t  a l l  o r  p a r t  o f  s u c h  p e n a l t y . . . "

B .  That  pe t i t ioner  was in  possess ion  or  cont ro l  o f  140 car tons  o f  c igare t tes

in unstamped or unlawful ly stamped packages. Under sect ion 481.1(b) of the

Tax law, the penalty imposed against pet i t ioner could have been as much as

$13,000.00  ra ther  than the  $620.00  imposed by  the  Aud i t  D iv is ion .

C. That the pet i t ioner fai led to provide any extenuat ing circumstances

for reducing the penalty;  therefore the pet i t ion of Rocco Fal lacara is in al l

respects denied and Determinat ion No.

DATED: Albany, New York

OCT 1Tlgf0


