
State of New York ]

county  o f  Arbany  ]  
u " ' t

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
26th day of JuIy,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon ESA Groceries, Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

ESA Grocer ies ,  Inc .

for a Hearing on the Denial  of  a l icense as a
Wholesa le  Dea ler  o f  C igare t tes .

ESA Grocer ies ,  fnc .
c/o Shelly Abut Mubdi
91-40 Lamont Avenue
Elmhurs t ,  NY 11373

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address seL
of the pet i t ioner.

Sworn to before me this
26Lh day of JuIy,  1984.

horized t s te r  oa
pursuant to sec t ion  174

AT'FIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

a
Tax law



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 26, 1984

ESA Grocer ies ,  Inc .
c/o Shelly AbuI Mubdi
97-40 Lamont Avenue
Elmhurst, NY 11373

D e a r  S i r :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 478 of the Tax Law, a proceeding in court  to revi .ew an
adverse decision by the State Tax Commission may be inst i tuted only under
ArLicIe 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 Months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building lf9, State Canpus
Albany, New York 72227
Phone l/  (518) 457-2A70

Very truly yours,

STATE TAX COUMISSION

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ESA GROCERIES, INC.

for  a Hear ing on the Denia l  of  a L icense as a
t r i lho lesale Dealer  of  Cigaret tes.

DECISION

Pet i t ioner ,  ESA Grocer ies ,  Inc . ,  118 Th i rd  Avenue,  New York ,  New York

10003, f i led a pet i t ion for a hearing on the denial  of  a l icense as a wholesale

dealer of c igarettes (Fi le No. 40652).

A formal- hearing was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York ,  on  February  7 r  1984 a t  1 :15  P.M.  Pet i t loner  appeared by  i t s  p res ident '

Shel ley Abdul Mubdi.  The Audit  Divis ion appeared by John P. Dugan' Esq.

(Deborah Dwyer l  Esq.  r  o f  counse l ) .

ISSUE

Whether a l icense as a wholesale dealer of c igarettes pursuant to Art ic le 20

of the Tax Law should be issued to ESA Groceries, Inc.

FINDINGS OF FACT

1.  On October  19 ,  1982,  pe t i t ioner ,  ESA Grocer ies ,  Inc . ,  f i l ed  an  I 'App l i -

cat ion For Li .cense As A Wholesale Dealer of Cigarettesrr with the Cigarette Tax

Unit  of  the Special  Invest igat ions Bureau.

2.  By a le t ter  dated November 12,  1982,  the Speci .a l  Invest i -gat ions Bureau

advised pet i t ioner  that  i ts  t tappl icat ion for  l icense as a wholesale dealer  of

c igaret tes has been denied for  cause".  No explanat ion hras provided,  a l though

pet i t ioner  was advised that  i t  was ent i t led to a hear ing concerning the denia l

o f  i t s  app l i ca t i on .
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3.  By a le t ter  dated December 7,  1982,  Shel ley Abdul  Mubdi ,  pet i t ionerrs

president ,  requested a hear ing to rev lew the denia l  of  pet i t ionerrs appJ- icat ion

fo r  a  l i cense  as  a  who lesa le  dea le r  o f  c i ga re t t es .

4.  I t  appears that  i t  was not  unt i l  pet l t ioner  received the ansl i rer  dated

NIay  16 ,1983  to  i t s  pe r fec ted  pe t i t i on  t ha t  i t  was  p rov ided  w i th  an  exp lana t i on

of  the reason i ts  appl icat ion for  l icense as a wholesale dealer  of  c igaret tes ldas

denied.  According to the answer,  Shel ley Abdul  Mubdi ,  pet i t ionerrs pres ident ,

t twas arrested at  211 E.  I4 th Street  and charged wi th,  Possession of  Untaxed

Cigaret tes,  in  that  500 car tons of  c igaret tes bear ing a forged New York State

Cigaret te Tax Stamp were knowingly s tored,  p laced,  so ld or  of fered for  sa le in

sa id  s to re r t .

5. Pet i t ioner rdas formed in August,  1979 and operates a candy and grocery

store at 2L1 East 14th Street,  New York City,  New York 10003, where i t  also

se1 ls  c igare t tes .  I t  has  a  re ta i l  c igare t te  sa les  l i cense f rom the  C i ty  o f  New

York. Pet i t ioner also has a store at 118 Third Avenue, New York City,  New York

f0003, where i t  does not sel l  c igarettes and where pet i t loner planned to

operate a wholesale cigarette business.

6. Vincent Salmone, an excise tax invest igator,  test i f ied that he discovered

520 cartons of c igarettes which had counterfei t  c igarette tax stampsl at

pe t i t ioner rs  s to re  on  Eas t  14 th  S t ree t .  The c igare t tes  were  conf isca ted ,  and

Mr. Mubdi was arrested. However,  cr iminal charges against Mr. Mubdi were

d ismissed.

I' .  
The invest igator could not recal l  ln what way the stamps on the cigarettes

conf iscated were di f ferent from val id stamps. He noted that rr i t  could be the
design of the stamp or i t  could be the let ter ing in the wording'  one let ter
might be off  as compared to the lega1- stamp. Or the design of the eagle or
certain parts of the stamp wouldntt  be just r ight as compared to a legal
stanp.r '  He noted further that the average person would not be able to dist inguish
the counterfei t  stamp on the cigarettes conf iscated from val id stamPs.
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7. Shel ley Abdul Mubdi is an educated man who has a master 's degree in

biochemistry from Dacca Universi ty,  then Pakistan, now Bangladesh. He was

employed as a pharmaceutical chemist and marketing manager for Eli Lilly & Co.

and Imperial  Chernical  Industr ies, Ltd.,  in Asla and Europe. In 1976, he

emigra ted  to  the  Un i ted  Sta tes .

8. Mr. Mubdi test i f ied that two or three days before the inspect ion whlch

uncovered the cigarettes with counterfei t  stamps:

"(A man) about age 26, came and told me he had a store in Brooklyn.
He is going out of business. He is going to Israel and sel l ing his
s tock  and he  o f fe red  h ls  s tock  (c igare t tes)  twenty  cents  less  than
the  normal  p r ice ,  a t  tha t  t ime. . .  (H)e  brought  a  car ton  - -  a  case o f
cigarettes from his car and showed rne and r^re checked and saw that
there was what said New York State. I  said al l  c igarettes must have
this stamp. We checked at the car.  A11 cigarettes had the stamp."

Mr. Mubdi paid $21700.00 in cash to the man from Brooklyn because,

according to Mr. Mubdi,  this man said he was leaving for Israel and would not

take a check.

9. Mr. Mubdlrs test imony that he did not know that the cigarettes purchased

frorn the man from Brooklyn bore counterfei t  tax stamps r, \ ras credible. Furthermore,

Mr. Mubdits purchase of c igarettes from an unknown stranger on behalf  of

pet i t ioner was an isolated incident.  Pet i t ioner normal ly purchased i ts supply

of c igarettes from a l icensed wholesaler,  Amsterdam Tobacco, Inc.,  1614 Amsterdam

Avenue, New York City,  New York 10031.

CONCLUSIONS OF LAW

A. That l lcensing of a corporat ion as a wholesale dealer of c igarettes

pursuant to Art ic le 2O of the Tax Law requires considerat ion of the qual i f icat lons

of  the  corpora te  p r inc ipa ls .  Mat te r  o f  Wi lsonrs  &  Conk l in rs  Modern  Vend ing ,  Inc . r

S ta te  Tax  Commiss ion ,  August  22 ,  L977.
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B.  That  Mr .  Mubd i ,  pe t i t ioner ts  p res ident ,  has  demonst ra ted  tha t  h is

purchase and possession of untaxed cigarettes (al though imprudent) was unknowlng

and unintent ional.  Therefore, the arrest,  without convict ion, of  Mr. Mubdi for

possess ion  o f  un taxed c igare t tes ,  i s  an  insu f f i c ien t  bas is  fo r  deny ing  pe t i t ioner ts

application for a wholesale cigarette license. Cf. Matter of Ealle !e141rrg_te!p_:,

Sta te  Tax  Commiss ion ,  June  14 ,  L977 .

C.  That  the appl icat ion of  ESA Grocer ies,  Inc.  for  a l icense as a wholesale

STATE TAX COMMISSION

7;-",-G

dea ler  o f  c igare t tes  i s  g ran ted .

DATED: Albany, New York

JUL 2 6 1984

N y r

PRESIDENT



.F t

' S  o  c ' )
a t  -  -  N
d - - m

H  Q T T
- t  > r r- i d

w J +  tq J < l J y
'rf trF
$1 >aE
u r l =

,tt.-r rd lJ
.  O  0JF . ]  t l

r r - d  t t

" $ , t
{ o r E
( n \ r r - l
r - l  f l  A  l i

:

?,
: :

:  _  ' ^
- < :  

^ -

F,uE*N

!fiIlfii



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuLy 26, 7984

ESA Grocer ies ,  Inc .
c/o Shelly Abul Mubdi
9L-40 Lamont Avenue
Elmhurs t ,  NY 11373

D e a r  S i r :

P1ease take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 478 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive Ieve1.
Tax law, a proceeding in court  to review an
Commission may be inst i tuted only under

Law and Ru1es, and must be commenced in the
York, Albany County, within 4 Months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t . ion

o f

ESA GROCERIES, INC.

for a Hearing on the Denial  of  a License as a
Wholesale Dealer of Cigarettes.

Pet i t ioner '  ESA Grocer iese Inc. l  118 Thi rd Avenue,  New York,  New York

10003,  f i led a pet i t ion for  a hear ing on the denia l  of  a l icense as a wholesale

dealer  of  c igaret tes (F i l -e  No.  40652).

A formal  hear ing was held before Frank W. Barr ie ,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York ,  on  Feb rua ry  7 ,  1984  a t  1 :15  P .M.  Pe t i t i one r  appea red  by  i t s  p res iden t ,

Shel ley Abdul  Mubdi .  The Audi t  Div is ion appeared by John P.  Dugan,  Esg.

(Debo rah  Dwyer ,  Esq . ,  o f  counse l ) .

ISSUE

DECISION

pursuant to Art lc le 20Whether a l icense as

of the Tax Law should be

a wholesale dealer of c igarettes

issued to  ESA Grocer ies ,  Inc .

FINDINGS OF T'ACT

1 .  0n  Oc t ,obe r  19 ,  1982 ,  pe t i t i one r ,  ESA Groce r i es ,  I nc . ,  f i l ed  an  "App l i -

cat ion For  L icense As A Wholesale Dealer  of  Cigaret tes ' r  wi th the Cigaret te Tax

Uni t  o f  the Specia l  Invest igat ions Bureau.

2.  By a le t ter  dated November 12,  L982,  the Specia l  Invest igat ions Bureau

advised pet l t toner  that  i ts  "appl icat ion for  l icense as a wholesale dealer  of

c igaret tes has been deni-ed for  cause".  No explanat ion was provided,  a l though

pet i t ioner  was advised that  i t  was ent l t led to a hear ing concerning the denia l

o f  i t s  app l i ca t i on .
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3.  By a le t ter  dated December 7,  1982,  Shel ley Abdul  Mubdl ,  pet i t ioner 's

p res lden t ,  r eques ted  a  hea r i ng  to  rev iew  the  den ia l  o f  pe t i t i one r r s  app l i ca t i on

fo r  a  l i cense  as  a  who lesa le  dea le r  o f  c i ga re t t es .

4. I t  appears that i t  was not unt i l  pet i t ioner received the anslr ter dated

May 16, 1983 to l ts perfected pet i t ion that i t  was provided with an explanat ion

of the reason i ts appl icat ion for l lcense as a wholesale dealer of c igarettes was

denied. According to the answer, Shel ley Abdul Mubdi,  pet l t ionerts president '

"was arrested at 2I I  E. 14th Street and charged with,  Possession of Untaxed

Cigarettes, in that 500 cartons of c igarettes bearing a forged New York State

Ci-garette Tax Stamp were knowingly stored, placed, sold or offered for sale in

s a i d  s t o r e t r .

5.  Pet i t ioner hras formed in August,  1979 and operates a candy and grocery

store at 2L1 East 14th Street,  New York City,  New York 10003, where l t  also

se l1s  c igare t tes .  I t  has  a  re ta i l  c igare t te  sa les  l i cense f rom the  C i ty  o f  New

York. Pet i t ioner also has a store at 118 Third Avenue, New York City,  New York

10003, where i t  does not sel l  c igarettes and where pet i t ioner planned to

opera te  a  who lesa le  c igare t te  bus iness .

6. Vincent Salmone, an excise tax invest lgator,  test i f ied that.  he discovered

520 cattons of c igarettes which had counterfei t  c igarette tax stamp"l  ,a

pet i t ioner rs  s to re  on  Eas t  14 th  S t ree t .  The c igare t tes  were  conf isca ted ,  and

Mr. Mubdi was arrested. Hor^rever,  cr iminal charges against Mr. Mubdi were

d ismissed.

'  
The invest igator  could not  recal l  in  what  way the stamps on the c igaret tes

conf iscated were d i f ferent  f rom val l -d s tamps.  He noted that  " i t  could be the
design of  the stamp or  i t  could be the le t ter ing in  the wordlng,  one let ter
n ight  be of f  as compared to the legal  s tamp. Or the design of  the eagle or
cer ta in parrs of  the stamp wouldnt t  be just  r ight  as compared to a lega1
stamp.r '  He noted fur ther  that  the average person would not  be able to d is t inguish
the counter fe i t  s tamp on the c igaret tes conf iscated f rom val ld  s tamps.
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7. Shel ley Abdul Mubdi is an educated man who has a master 's degree ln

biochernistry from Dacca Unlversi ty,  then Pakistan, now Bangladesh. He was

eurployed as a pharmaceutical chemist and marketing manager for Eli Lilly & Co.

and Imperial  Chernical  Industr ies, Ltd.,  ln Asia and Europe. In 1976' he

enigrated to the United States.

8.  Mr.  Mubdi  test i f ied that  two or  three days before the inspect ion which

uncovered the c igaret tes wi th counter fe i t  s tamps:

t ' (A man) about age 26, came and told me he had a store in Brooklyn.
He is going out of business. He is going to Israel and sel l ing his
s tock  and he  o f fe red  h is  s tock  (c igare t tes)  twenty  cents  less  than
the  normal  p r ice ,  a t  tha t  t ime. . .  (H)e  brought  a  car ton  - -  a  case o f
cigarettes from his car and showed me and we checked and saw that
there was what said New York State. I  said al l  c igarettes must have
this staurp. We checked at the car.  A11 cigarettes had the stamp.rr

Mr .  Mubd i  pa id  $21700.00  in  cash to  the  man f rom Brook lyn  because,

according to Mr. Mubdi,  this man said he was leaving for Israel and would not

take a check.

9. Mr. Mubdits test imony that he did not know that the cigarettes purchased

from the man from Brooklyn bore counterfel t  tax stamps was credible. Furthermore'

Mr. Mubdirs purchase of c igarettes from an unknown stranger on behalf  of

pet i t ioner was an isolated incident.  Pet i t ioner normal ly purchased i ts supply

of c igarettes from a l icensed wholesaler,  Amsterdam Tobacco, Inc.,  1614 Ansterdart

Avenue, New York City,  New York 10031.

CONCLUSIONS OF LAW

A. That  l icensing of  a corporat ion as a wholesale dealer  of  c igaret tes

pursuant to Article 20 of the Tax Law requires consideration of the qualifications

of  the  corpora te  p r inc ipa ls .  Mat te r  o f  Wi lsonrs  &  Conk l in rs  Modern  Vend ing ,  Inc . ,

State Tax Conmisslon,  August  22,  1977.
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B.  That  Mr .  Mubd i ,  pe t i t loner ts  p res ldent ,  has  demonst ra ted  tha t  h is

purchase and possession of untaxed cigarettes (al though imprudent) was unknowing

and unintent ional.  Therefore, the arrest,  without convict ion, of  Mr. Mubdi for

possession of untaxed cigarettes, is an insuff ic ient basis for denylng Pet i t ionerts

a p p 1 i c a t 1 o n f o r a w h o l e s a 1 e c i g a r e t t e 1 i c e n s e . C f . M a t t e r o f E a @ ,

Sta te  Tax  Comnlss ion ,  June 14 ,  L977.

C. That the appl icat l -on of ESA Groceries, Inc. for a l icense as a wholesale

dea ler  o f  c igare t tes  i s  g ran ted .

DATED: Albanyr New York

JUt 2 6 1984
STATE TAX COMMISSION

PRESIDENT

SIONER




