
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Clty Tobacco

for a Hearing to Review the
of a License as a Whol-esale
under Article 20 of the Tax

the  Pet l t ion

L t d . ,  I n c .

Denial or Revocation
Dealer of Clgarettes
Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, belng duly sworn, deposes and says that she is an
employee of the State Tax Conrmission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the within not i .ce of Decislon by
cert i f ied mai l  upon Robert  R. Race, the representat ive of the pet i t ioner in the
within proceedi-ng, bY encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  R. Race
300 Park  Ave.  South  10 th  F l .
New York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the representat ive
of the pet i t loner herein and that the address set forth on saLd wrapper Ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
L3t\  d.ay.,of  December, ,19

t e r  oa t
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
o f

C i t y  Tobacco  L td . ,  I nc .

for a Hearing to Review the Denial or Revocation
of  a L icense as a Wholesale Dealer  of  Clgaret tes
under Article 20 of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commisslon, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the within not ice of Decision by
cert i f ied mai l  upon Robert  R. Race, the representat ive of the pet i t ioner in the
wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  R. Race
300 Park  Ave.  South  10 th  F l .
New York, NY 10010

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Unl ted States Posta l
Serv ice wl th in the State of  New York.

That  deponent  fur ther  says that  the sal -d addressee is  the representat lve
of  the pet i t ioner  here in and that  the address set  for th on said nrapper is  the

last  known address of  the representat lve of  the pet i t ioner .

to before me this

pursuant to Tax sec t ion  174
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December  13 ,  1985

C i t y  T o b a c c o  L t d . ,  I n c .
I  Ruland Place
Rockaway Beach,  NY 11693

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Courmiss ion enclosed
herewi th.

You have now exhausted your right of revi.ew at the adrnlnlstrati-ve level.

Pursuant  to sect ion(s)  478 of  the Tax Law, a proceeding in  cour t  to  rev iew an

adverse decis ion by the State Tax Couniss ion may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract lce Law and Rules,  and must  be commenced in the

Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the

da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance

\nr l th  th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Robert R. Race
300 Park  Ave.  South  10 th  F l .
New York ,  NY 10010
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

CITY TOBACCO, LTD.

Hearing to Review the Denial or Revocatlon
License as a tr{holesale Dealer of Cigarettes

Art ic le 2O of the Tax Law.

DECISION

for a
o f a
under

Pet i t i .oner,  City Tobacco, Ltd.,  1 Ruland Place, Rockaway Beach, New York

11693, f l led a pet i t ion for a hearing to review the denial  or revocat lon of a

l icense as a wholesale dealer of c igarettes under Art ic le 2O of the Tax Law

(F i le  No.  57934) .

A hearLng was held before Dennis M. Gal l iher,  Hearlng Off icer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  9 ,  1985 a t  9 :00  A.M.  Pet i t ioner  appeared by  Rober t  R .  Race,

Esq. The Audit  Dlvis ion appeared by John P. Dugan, Esq. (Patr ic ia L. Brumbaugh,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audit

l icense as a wholesale

Div is ion fs  den ia l  o f  pe t l t ioner rs  app l l ca t ion  fo r  a

cigarette dealer was proper.

FINDINGS OF FACT

1. on November 16, 1984, Qulckee Deel i te of New York, Ltd. ("Qulckee

Deel i tet f) ,  I  Ruland Place, Rockaway Beach, New York, f i led wlth the Audlt

Dlvis ion an Appl icat ion for License as a Wholesale Dealer of Cigarettes. Thls

appl icat ion indLcated an incorporat lon date of 1984, and l lsted as off lcers

Douglas Fl lardo, presldent and Andrew Frank, treasurer-secretary. The appl icat ion
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rdas slgned by Douglas Fi lardo. A negat lve response was given to the quest ion,

t tHas any off icer of this buslness ent i ty ever been convLcted of a cr ime?t '

2.  Three days later '  on November 19, 1984, City Tobacco Ltd. ("Cl- ty

Tobacco"),  also of I  Ruland Place, Rockaway Beach, New York, f t led an Appl icat ion

for License as a Wholesale Dealer of Cigarettes. The lnformatlon on this

appl icat i -on, the l ist lng of of f icers, etc. ,  rras ldent ical  to that on the

appl icat lon received fron Quickee Deel i te.  As with Quickee Deel i tets appl icat lon,

City Tobaccots appl icat lon was slgned by Douglas Fi lardo and a negat ive resPonse

was given to the quest lon, "Has any off icer of this business ent i ty ever been

convicted of a cr ime?rt

3. By a let ter dated December 28, 1984, the Bureau of Tax Invest igat ions

advised pet i t ioner that i ts t 'appl icat ion for l lcense as a wholesale dealer of

cigarettes has been denied for cause.t '  No further explanat ion for denlal  was

provLded, al though pet i t ioner was advised that l t  was ent i t led to a hearing

concerning the denial  of  i ts appl icat ion.

4. By a let ter dated January 8, 1985, pet i t ioner reguested a hearing to

review the denial  of  i ts appl icat ion for a l - icense as a wholesale dealer of

c lgare t tes .

5. I t  was not unt l l  pet i t ioner

August 1, 1985, that i t  was provl-ded

appl lcat lon for l icense was denled.

f ol-l-ows:

recelved the Audi t  Div is ionrs Answer dated

with an explanation of the reason its

More speci f ica l lyr  the Answer prov ided as

t 'a) On December 3, 1984 Excise Tax Invest igators Montalbano and
Linhart  v is i ted the premises at I  Ruland Place, Rockaway Beach, New
York. At that t ine there hrere three desks in an off ice located at
the rear of the premlses. Two of the desks were occupied by Douglas
Filardo and Andrew Frank, the thlrd desk was occupied by one Robert
Resnick.
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b) Robert  Resnick had been assoclated with another corporat ion
whlch had previously conducted buslness as a wholesaler of c igarettes
upon the premises located at 1 Ruland Place and which business
terminated upon revocat ion of i ts l icense as a wholesale dealer of
cigarettes because of v iolat lons of Art ic le 2O of the Tax Law.

c) Although not fornal ly an off icer of Pet i t ioner,  Robert
Resnlck appeared to be involved Ln the conduct of Pet i t l -onerts
bus lness .  t t

6,  In or about 1983, whi le working at Queens Tobacco, Douglas Fl lardo and

Robert Resnick received an offer to work for one Bernard Gold, who operated a

wholesale tobacco business knonrn as Associated Wholesale. Thls offer was

accepted and Messrs. Fi lardo and Resnlck worked for Associated Wholesale for

approxlmately one year unt i l  the business was sold. During thls period of

time, Andrew Frank was also employed by Associated Wholesale.

7. After Assoclated Wholesale was sold, the three men decided to buy

thelr own wholesale cJ-garette business, nanely Nassau Suffolk trrlholesalers

("Nassau Suffolkt ' ) .  Pr ior to purchasing Nassau Suffolk,  the three men commenced

operat ing i ts business. Mr. Fi lardo test i f ied that the three did not check,

but rather " took i t  for grantedrr,  that Nassau Suffolk was possessed of a

cigarette wholesalerts l icense. Although the exact t lme sequence is unclear,

it appears that the three were orally informed that Nassau SuffoLk had no such

l- icense and, thereafter,  Messrs. Fi l -ardo and Frank, together wlth one Kent

VecchLo, f i led an appl lcat ion for a wholesalerts l icense for Nassau Suffolk.

Mr. Resnick was not l isted on such appl icat ion.

B. On November 15, 1984, a sunmons was issued to Mr. Resnick for fal l lng

to possess a wholesale ctgarette l icense with regard to the operat ion of Nassau

Suffolk.
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9. An Audit  Divis ion Special  Invest igat ions Bureau report  with regard to

the pending appl icat ion for Nassau Suffolk as f i led by Messrs. Fl lardo, Frank

and Vecchlo revealed the fol lowlng:

t tThe investLgators were present at prenises on Thursday, Novenber 15,
1984 to conduct the lnspect ion. We rdere met by Mr. Robert  Resnlck
who ident i f led hlnself  as a partner with Kent Vecchio. Mr. Resnick
said they have been operating the company for several months but as
of thls date did not possess a Wholesale CLgarette Tax l lcense. An
lnspect ion of invoices for c lgarettes purchased revealed that Boro
Hal l  Tobacco and B. Epstein TJbacco, Nlwark, N.J. were their  sf f i f l " rs.
FEFI-ast involce f f i  L4, for the purchase of 95,400 of
clgarettes from Boro Hal l .  An lnspect ion of the clgarettes on the
f loor found them to be properly stamped and accounted for by invoice.

Sunnons 1t3032 was lssued to Mr. Resnick for failing to possess a New
ffi-frfiolesaTiffiarette Li;;;A rhe surmons ls returnable
Decenber  18 ,  1984 a t  l s t  D ls t r i c t  Cour t ,  M ineo la ,  N.Y. r r  (emphas is  as
in original docuurent).

10. In view of the foregoi.ng, and bel leving the appl icat ion would be

denied based on the sunmons issued to Mr. Resnick, the purchase of Nassau

Suffolk was not completed. Instead, Messrs. Fl lardo and Frank declded to open

their  or^m wholesale cigarette business.

11. Mr. Resnlck was the owner of Qulckee Deel l te,  which l ras engaged in the

business of sellLng I'slushil type drlnks and was prinarily active ln such

nonths. l  Messrs. Fl lardo and Frank had not,  as of

corporate t tpaperstt  (specif ic t tpaperstt  l tere not

business during the sunner

November 16, L984, received

specif ied in the record) for City Tobacco. Accordingly,  Mr. Resnick "sold" the

use of Quickee Deel i te,  which was not then act ively conduct ing business, to

Messrs. Fi lardo and Frank for purposes of applying for the wholesalerts l icense.

Three days later,  on November 19, 1984, City Tobaccots t tpapers" arr ived and

Although Quickee Deel i te had been lncorporated, no stock had ever been
issued.
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Messrs. Fl lardo and Frank appl ied for the wholesalerrs l icense for City Tobacco

(see F ind ings  o f  Fac t  r f l r r  and "2 t t ) .

L2. Mr. Fi lardo explalned that Mr. Resnick "soldt '  the use of the then-dormant

Quickee Deel i te to Messrs. Fi lardo and Frank so they could apply for the

l icense. Mr. Fi lardo noted that he and Mr. Frank did not seek legal advice

before applying as Quickee Deel i te,  but rather just did i t  to stay in business'

with their intent being to re-apply or change over to Clty Tobacco when the

papers for City Tobacco arr ived. The considerat ion, i f  any, pald for the use

of Quickee Deel i te was not specif led.

13. City Tobacco rents space for l ts operat ions in premises located at

1 Ruland Place, Rockaway Beach, New York, whlch premises are owned by Ruland

Realty,  Inc. ( t tRulandt ' ) .  Mr. Resnick is,  in turnr or l€ of Rulandrs three

shareholders and i ts vice-president.  Ruland was lncorporated on September 13,

1983 and purchased the subject prennises on September 14, 1983 fron Res Bro'

Inc. Four or f ive other stores in addit lgn to City Tobacco operate at I  Ruland

Place.

14. Mr. Resnlck ls,  as the landlord, present at the premises several  t l -mes

each month to col lect rent,  make repairs,  etc.  He is also a personal f r iend of

Mr. Fl lardo and t tstops in to social izet ' .  However,  he is not an oldner,  of f icer

or director of City Tobacco, does not sel1 cigarettes with Messrs. Fi lardo and

Frank, and is in no way involved with the business operat lons of Clty Tobacco.

15. City Tobaccots main business is supplying candy and novelt les.

Mr. Fl lardo explal-ned that,  as a pract ical  matter,  in order to keep such candy

and novelty accounts, his customers expect him to be able to supply cigarettes

at wholesale. I t  was to be able to malntain the exist ing accounts that City

Tobacco sold cigarettes without a wholesalerts l icense after conmenclng oPerat lons
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at 1 Ruland Place. Mr. Fi lardo noted that the l icense had been appl ied for and

he believed lt would be granted almost inurediately.

16. Al though Mr. Fi lardo admitted to sel l ing cigarettes without a wholesaler 's

l lcense, fol lowing the reject ion of the instant appl icat ion based on hls

assoclat ion wlth Mr. Resnick, there rdas no al legat lon of purchases or sales of

unstamped or untaxed cigarettes by Clty Tobacco.

L7. Mr. Resnick has worked for and/or been a pr incipal of  numerous businesses

holding wholesalerfs Llcenses and, in one instance, a cigarette agentts l lcense.

In addit ion to the summons noted ln Finding of Fact "5-c",  Mr. Resnlck also

entered ,  ln  1980,  a  p lea  o f  gu l l t y  to  a  v io la t ion  o f  the  U.S.  Code w l th  regard

to cigarette sa1es. The specif ic v iolat ion rras not detai led in the record.

f8.  Subsequent to the hearing herein, pet l t ionerts representat ive supple-

mented the record by a let ter statJ.ng that Mr. Resnick had noved fron New York

to Flor ida to operate hls Quickee Deel i te slush dr ink business there and'

further,  that City Tobacco i .s in the process of purchastng the premlses at I

Ruland Place from Ruland Realty, Inc.

CONCLUSIONS OF LAW

A. That no person nay do buslness as a wholesale dealer of c igarettes

unLess he has been granted and publ ic ly displays ln hls place of buslness a

license granted by the Department of TaxatLon and Finance. The State Tax

Commission may refuse to lssue or may suspend or revoke such license' as

fol lows:

t'The tax commlsslon may for cause refuse to lssue, or uay suspend or
revoke a wholesal-errs l icense, or may forbid a retai l  deaLer to
cont lnue sel l ing cigarettes, af ter an opportunJ.ty for hearing has
been afforded. A vlolat ion of any provision of this art ic le or of
any regulatLon issued under i t  sha1l be cause to refuse to issue, or
to suspend or revoke a l icense or to forbld a retai l  dealer to
cont inue sel l ing cigarettes.rr  (Tax Law sect lon 480).
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B. That l lcensing of a corporat ion as a wholesale dealer of c igarettes

pursuant to ArtLcle 20 of the Tax Law requlres considerat ion of the qual i f icat lons

of the corporate pr lncipals.  (Matter of  t r{ i lsonrs & Conkl- infs Modern Vending,

9999999 ,  State Tax Commisslon, August 22, 1977.) The refusal to grant a l icense

for cause must be based on good cause, i .e. ,  grounds which nay be properly

cons idered under  the  s ta tu te ,  and i t  must  be  suppor ted  by  ev ldence.  (53  C.J .S .

Licenses sect lon 38; l loster y,  HoLz, 3 N.Y.2d, 639)

C. That 20 NYCRR 33I.4 def ines a wholesale dealer as fol lows:

t tA wholesale dealer is any person who sel ls cigarettes for the
p u r p o s e @ I n c 1 u d e d 1 n t h i s d e f 1 n i t 1 o n a r e m a n u f a c t u r e r s ,
jobbers, sub-jobbers, and al l  others who seLl c igarettes to the
retai l  t rade. One who custourar i ly sel- ls c lgarettes to the retai l
t rade is a wholesaler even though he also sel ls at retai l .  A whole-
sale dealer is also any person who owns, operates or maintains one or
more cigarette vending machines in, at or upon prenises owned or
occupied by any other person. Every wholesale dealer must procure a
l icense." (emphasis as ln or iginal) .

D. That pet i t ioner has shown, by the evldence presented, that Mr. Resnick

is not involved with the conduct of pet i t ionerts business operat ions. Past

relat lonship notwlthstandlng, pet i t ioner,  through i ts pr incipals Messrs. Fi lardo

and Frank, here attempted to legitimately conpl-y with the requirements of Tax

Law sect ion 480 and obtain the requlsl te wholesalerts l icense. Given that the

primary object ion to l icensure r^7as the perceived presence of Mr. Resnick as

part  of  pet i t ionerrs business operat ion, and that pet i t ioner has shor.m Mr. Resnick

not to be involved, i t  fo l lows that i t  is reasonable to grant a wholesalerfs

l icense to pet i t ioner.  Thls decision does not sanct lon operat ion ht i thout a

l lcense, but rather recognizes pet l t lonerts efforts to comply with Tax Law

sect ion 480 and obtain such l icense. Flnal1-y, i t  is noted that such l icense,

though hereby granted is,  at  any t ime ln the future, subject to revocat ion for

cause as establ lshed.
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E. That the appl icat ion of Clty Tobacco, Ltd. for a l icense as a wholesale

dealer of c igarettes ls granted and the Audit  Divls ion ls directed to process

such appl icat ion and issue a l icense.

DATED: Albany, New York STATE TAX COMMISSION

DEC 13 i9B5
PRESIDENT

Tdlsse-.*
--ffi,d)fArrCI!&*
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

D e c e m b e r  I 3 , 1 9 8 5

C i t y  T o b a c c o  L t d . ,  I n c .
I Ruland Place
Rockaway Beach, NY 1L693

Gent lemen:

Please take not ice of  the Decis ion of  the Sf ,ate Tax Commisslon enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant .  to  sect ion(s)  478 of .  the Tax Law, a proceeding in  cour t  to  rev iew an

adverse decis lon by the State Tax Conrniss ion nay be inst i tu ted only under
Art ic le  78 of .  the Civ i l  Pract ice Law and Rules r  €rnd must  be conrmenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th i -n 4 months f rom the

da te  o f  t h i s  no t i ce .

Inqul r ies concerning the computat ion of  tax due or  refund a l lowed in accordance

w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Law Bureau - Lit lgation Unit
Bui ld ing / /9 ,  State Campus
A lbany ,  New York  12227
Phone # (5r8) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Robert R. Race
300 Park  Ave.  South  t0 th  F l .
New York, NY 10010
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the l"latter of the Petitlon

o f

crTY ToBACCo, LTD.

for a Hearing to Revlew the Denial
of a License as a Whol-esale Dealer
under Article 20 of the Tax Law.

DECISION

or
o f

Revocatlon
Cigaret tes

Peti t ioner,  City Tobacco, Ltd.,  I  Ruland Place, Rockaway Beach, New York

LI693, f i led a pet i t i .on for a hearlng to review the denial  or revocat ion of a

License as a wholesale dealer of c igarettes under Art ic le 20 of.  the Tax Law

(Fl le No. 57934).

A hearing was held before Dennls M. Gal- l iher,  Hearing Off icer,  at  the

off ices of the State 1sx f ,emmission, Two World Trade Center,  New York, New

York ,  on  August  9 ,  1985 a t  9 :00  A.M.  Pet l t ioner  appeared by  Rober t  R .  Race '

Esq. The Audit  Di-vis ion appeared by John P. Dugan, Esq. (Patr ic ia L. Brumbaugh,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audlt  DLvisionfs denial  of  pet l t ionerts applLcat lon for a

l icense as a wholesale cigarette deal-er was proper.

FINDINGS OF FACT

1. On November 16, 1984, Qulckee Deel i te of New York, Ltd. ("Quickee

Deel i te 'r) ,  1 Ruland Place, Rockaway Beach, New York, f i led with the Audit

DlvLsion an Appl icatLon for License as a Wholesale Dealer of Cigarettes. This

appl icat lon indicated an incorporat ion date of 1984, and l lsted as off icers

Douglas Fi lardo, president and Andrew Frank, treasurer-secretary. The appl lcat ion
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was signed by Douglas Fi lardo. A negat ive response lras given to the quest ion'

t 'Has any off icer of this business ent i ty ever been convicted of a cr ine?"

2. Three days later '  on November 19, 1984, Clty Tobacco Ltd. ("City

Tobaccot ' ) ,  also of 1 Ruland P1ace, Rockaway Beach, New York, f i led an Appl lcat ion

for Llcense as a Wholesale Dealer of Cigarettes. The lnformatlon on thls

app l ica t ion ,  the  l l s t lng  o f  o f f i cers ,  e tc . ,  was  ident ica l  to  tha t  on  the

appl icat ion received from Quickee Deel i te.  As with Quickee Deel i ters appl icat ion,

City Tobaccots appl lcat lon was signed by Douglas Fl lardo and a negat lve response

was glven to the questlon, "Has any officer of thls bustness entity ever been

convicted of a cr lme?rl

3.  By a let ter dated December 28, L984, the Bureau of Tax Invest igat ions

advlsed pet i t ioner that l ts r fappl icat ion for l icense as a wholesale dealer of

cigarettes has been denied for cause.t t  No further explanat ion for denial  was

provided, al though pet i t ioner was advised that i t  was ent i t led to a hearlng

concerning the denial  of  i ts appl icat ion.

4. By a let ter dated January 8, 1985, pet i t loner requested a hearing to

review the denial  of  i ts appl lcat ion for a l lcense as a wholesale dealer of

clgarettes.

5. I t  was not unt l l  pet l t ioner received the Audit  Divis ion's Answer dated

August 1, 1985, that i t  was provided with an explanat ion of the reason i ts

appl icat ion for l icense was denled. More speclf ical ly,  the Answer provided as

fo l lows:

t 'a) On Decenber 3, 1984 Excise Tax Invest igators Montalbano and
Linhart  v is i ted the prenises at 1 Ruland P1ace, Rockaway Beach, New
York. At that t ime there were three desks in an off ice l -ocated at
the rear of the premises. Two of the desks were occupled by Douglas
Filardo and Andrew Frank, the thlrd desk was occupied by one Robert
Resnlck.
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b) Robert  Resnick had been associated wlth another corporat ion
which had previously conducted business as a wholesaler of c igarettes
upon the premises located at I Ruland Place and which buslness
terminated upon revocat ion of i ts l icense as a wholesale dealer of
cigarettes because of v iolat ions of Art lc le 20 of the Tax Law.

c) Although not formally an officer of Petitioner, Robert
Resnick appeared to be involved in the conduct of Pet l t lonerts
bus iness .  t t

6,  In or about 1983, whl1e worklng at Queens Tobacco, Douglas Fi lardo and

Robert Resnick received an offer to work for one Bernard Gold, who operated a

wholesale tobacco business knor.m as Associated Wholesale. Thls offer was

accepted and Messrs. Fi lardo and Resnick worked for AssocLated Wholesale for

approxlmately one year unt i l -  the business was sold. During this perlod of

tlme, Andrew Frank was also employed by Associated Whol-esale.

7. After Associated Wholesale was sold, the three men decided to buy

theLr or.m wholesale clgarette business, namely Nassau Suffolk Wholesalers

("Nassau Suffolk") .  Pr ior to purchasing Nassau Suffolk,  the three men commenced

operat ing i ts business. Mr. Fi lardo test i f ied that the three did not check,

but rather t t took i t  for grantedrt ,  that Nassau Suffolk was possessed of a

cigarette wholesalerrs l icense. Although the exact t lme sequence is unclear,

it appears that the three were ora11y lnformed that Nassau Suffolk had no such

l icense and, thereafter,  Messrs. Fi lardo and Frank, together with one Kent

VecchLo, f i led an appl icat ion for a wholesalerrs,  l icense for Nassau Suffolk.

Mr. Resnick was not l isted on such appl lcat ion.

8. 0n November 15, 1984, a sunmons was issued to Mr. Resnick for fal l ing

to possess a wholesale clgarette l icense wlth regard to the operat ion of Nassau

Suffolk.
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9. An Audlt  Divis ion Speclal  Invest igat ions Bureau report  with regard to

the pendLng appl icat ion for Nassau Suffolk as f i led by Messrs. Fi lardo, Frank

and Vecchio revealed the fol-lowing:

"The lnvest igators were present at premises on Thursdayr November l5 '
1984 to conduct the inspect ion. We r{rere met by Mr. Robert  Resnlck
who ident i f ied hiursel f  as a partner wlth Kent Vecchio. Mr. Resnick
said they have been operating the company for several nonths but as
of this date did not possess a Wholesale Clgarette Tax l lcense. An
inspect ion of invoices for c igarettes purchased revealed that Boro
Hal l  Tobacco and B. Epstein T6bacco, Newark, N.J. were their  sf f iTier".
T-Ef last invoice f f i  t4,  for the purchase of $sr400 of
clgarettes from Boro Hal l .  An inspect ion of the cigarettes on the
f loor found them to be properly stamped and accounted for by involce.

Sunnons t f3\32 was issued to Mr. Resnick for fal l ing to possess a New
%F3GGTfiolesaTil@arette tiffi: The sumons is returnable
December  18 ,  1984 a t  l s t  D is t r i c t  Cour t ,  M ineo la ,  N.Y. "  (emphas ls  as
ln or iginal  docunent).

10. In view of the foregoingr and bel leving the appl icat lon would be

denied based on the surnnons issued to Mr. Resnick, the purchase of Nassau

Suffolk was not courpleted. Instead, Messrs. Fi lardo and Frank decided to open

their  own wholesale cigarette business.

11. Mr. Resnick was the owner of Qulckee Deel i te,  which htas engaged in the

business of sel l ing t ts lusht '  type dr inks and was pr imarl ly act lve in such

months. l  Messrs. Fi lardo and Frank had not,  as of

corporate t tpaperstt  (specif ic t tpaperstt  were not

business during the sumner

November 16, 1984, received

specif ied in the record) for City Tobacco. Accordingly,  Mr. Resnlck "sold" the

use of Quickee Deel i te,  which was not then act ively conduct ing business, to

Messrs. Fi lardo and Frank for purposes of applying for the wholesalerfs l icense.

Three days later,  on November 19, 1984, Clty Tobaccots "papers" arr ived and

Although Qul-ckee Deel i te  had been lncorporated,  no stock had ever  been
i ssued .
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Messrs. Fi . lardo and Frank appl ied for the wholesalerrs l lcense for City Tobacco

(see F ind ings  o f  Fac t  r t l r t  and  t '2 t t ) .

L2. Mr. Fi lardo explalned that Mr. ResnLck "sold" the use of the then-dormant

Quickee Deel i te to Messrs. Fi lardo and Frank so they could apply for the

l icense. Mr. Fi lardo noted that he and Mr. Frank did not seek legal advice

before applying as Quickee Deel i te,  but rather just dld i t  to stay in buslness,

wlth their intent being to re-apply or change over to Clty Tobacco when the

papers for Clty Tobacco arr ived. The considerat ion, i f  anyr paid for the use

of Qulckee Deel i te was not speci. f ied.

13. City Tobacco rents space for l ts operat ions in premises located at

1 Ruland Pl-ace, Rockaway Beach, New York, which premlses are owned by Ruland

Realty,  Inc. ( t tRulandtt) .  Mr. Resnick ls,  in turn'  one of Rulandts three

shareholders and l ts vice-presldent.  Ruland was incorporated on September 13,

1983 and purchased the subject prenises on September 14'  1983 fron Res Bro,

Inc. Four or f ive other stores in addlt ion to Clty Tobacco operate at I  Ruland

P l a c e .

14. Mr. Resnick ls,  as the landlord, present at the premises several  t imes

each nonth to col lect rent,  make repalrs,  etc.  He is also a personal f r iend of

Mr. Fi lardo and t tstops in to social izert .  However,  he is not an oruner '  of f lcer

or director of City Tobacco, does not se11 cigarettes with Messrs. Fi lardo and

Frank, and is in no way involved wlth the business operatlons of Clty Tobacco.

15. Clty Tobaccots main business ls supplying candy and novelt ies.

Mr. Fi lardo explained that,  as a pract ical  matter,  in order to keep such candy

and novelty accounts, his customers expect hin to be able to supply clgarettes

at wholesale. I t  was to be able to malntain the existLng accounts that City

Tobacco sold cigarettes without a wholesalerts l lcense after connencing operat ions
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at I  Ruland Place. Mr. Fi lardo noted that the l icense had been appl ied for and

he believed it would be granted almost iurmediately.

16. Al though Mr. Fi lardo admitted to sel l ing cigarettes without a wholesaler 's

l icense, fol lowing the reject ion of the lnstant appLicat ion based on his

associat ion wlth Mr. Resnlck, there nas no al legat ion of purchases or sales of

unstamped or untaxed cLgarettes by City Tobacco.

L7. Mr. Resnick has worked for and/or been a pr incipal of  numerous buslnesses

holding wholesalerts l lcenses and, ln one instance, a clgarette agentrs l icense.

In addit ion to the summons noted in Findlng of Fact "5-c",  Mr. Resnick also

entered ,  in  1980,  a  p lea  o f  gu i l t y  to  a  v io la t lon  o f  the  U.S.  Code w l th  regard

to cigarette sales. The specif ic v iolat ion was not detai led in the record.

lB. Subsequent to the hearing herein, pet i t lonerts representat ive supple-

mented the record by a let ter stat ing that Mr. Resnlck had nnoved from New York

to Flor lda to operate his Quickee Deel l te slush dr lnk buslness there and,

further,  that City Tobacco ls in the process of purchasing the preurises at I

Rul-and Place fron Ruland Realty, Inc.

CONCLUSIONS OF LAW

A. That no person may do business as a wholesale dealer of c lgarettes

unless he has been granted and publ ic ly dLsplays in his place of business a

llcense granted by the Department of Taxatlon and Fi.nance. The State Tax

Conmlssion may refuse to issue or may suspend or revoke such license, as

f ol- lows:

ttThe tax coumission may for cause refuse to issue, or may suspend or
revoke a wholesalerts l icense, or may forbid a retaLl dealer to
cont inue sel l ing clgarettes, af ter an opportunity for hearing has
been afforded. A violat ion of any provision of this art ic le or of
any regulat lon issued under l t  shal l  be cause to refuse to issue, or
to suspend or revoke a l lcense or to forbid a retal l  dealer to
cont inue se l l lng  c igare t tes . r '  (Tax  Law sec tLon 480) .
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B. That l icenslng of a corporat ion as a wholesale dealer of c igarettes

pursuant to Art lc le 20 of the Tax Law requlres considerat ion of the qual l f icat ions

of the corporate pr incipals.  (Matter of  Wi. lsonts & Conkl inrs Modern Vending'

$Lr State Tax Cornmission, August 22, 1977.) The refusal to grant a l lcense

for cause must be based on good causer 1.e.,  grounds which may be properly

considered under the statute, and it  must be supported by evldence. (53 C.J.S.

L icenses  sec t lon  38 ;  Hos ter  v .  Ho lz ,  3  N.Y.2d  639)

C. That 20 NYCRR 331.4 def ines a wholesale dealer as fol lows:

t tA wholesale dealer is any person who sel l -s cigarettes for the

P u r p o s e @ I n c 1 u d e d 1 n t h i s d e f i n i t i o n a r e m a n u f a c t u r e r s ,
jobbers, sub-jobbers, and al l  others who sel1 clgarettes to the
retai l  t rade. One who customarl ly sel ls cigarettes to the retal l
t rade is a wholesaler even though he also sel ls at retal l .  A whole-
sale dealer is also any person who or^ms, operates or maintaLns one or
more cigarette vendLng machlnes in, at or upon premises owned or
occupied by any other person. Every wholesale dealer must procure a
l icense.t '  (emphasis as in or lglnal) .

D. That pet l t l -oner has shonm, by the evldence presented, that Mr. Resnlck

is not involved wlth the conduct of pet l t ionerts business operat ions. Past

relat ionshlp notwlthstandLng, pet i t ioner,  through l ts pr incipals Messrs. Fi lardo

and Frank, here attempted to legitimately courply wlth the requireurents of Tax

Law sect lon 480 and obtaln the requisi te whol-esalerrs l icense. Given that the

prlrnary object ion to l icensure rras the perceived presence of Mr. Resnick as

part  of  pet i t ionerrs business operat ion, and that pet i t ioner has shown Mr. Resnick

not to be lnvolved, l t  fo l lows that i t  is reasonabl-e to grant a wholesalerrs

l icense to pet i t ioner.  This decision does not sanct lon operat ion wlthout a

l icense, but rather recognizes pet i t ionerts efforts to comply with Tax Law

sect ion 480 and obtain such l icense. Final ly,  i t  is noted that such l icense,

though hereby granted is, at any time in the futurer subject to revocation for

cause as establ ished.
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E. That the appl icat ion of Clty Tobacco, Ltd. for a

dealer of c igarettes is granted and the Audit  Divis lon Ls

such appl icat ion and issue a l icense.

license as a wholesale

directed to process

DATED: Albany, New York

Dtc 1 3 1985

STATE TAx COMMISSION

PRESIDENT

SSIONER
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