
STATE OF NELI YORK
STATE TAX COMMISSION

fn the Matter

Benny Cacciabaudo

for  Redeterminat ion of  a

of  a Determinat ion or  a

Cigarette Tax

under Art. icle 20 of the

for  the Year  1975.

o f

o f

the Pet i t ion

AFFIDAVIT OF MAITING

Deficiency

Refund of

Tax Law

or a Revis ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1th day of Apri l ,  1980, he served the within not ice of Detenninat ion by mai l

upon Benny Cacciabaudo, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Benny Cacciabaudo
83-05 98 th  s t .
Woodhaven, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wr

pet i t ioner .

Sworn to before me this ;
L / -

1 1 t h  d a y  o f  A p r i l ,  1 9 8 0 .  (

r is the Las),known address of the

U

L



STATE Otr'NEW YORK
STATE TAX COUMISSION

In the Matter

Benny Cacciabaudo

for Redeterminat i-on of a

of a Determinat ion or a

Cigarette Tax

under Art ic le 20 of the

for  the  Year  1975.

o f

o f

the Pet i t ion

AFFIDAVIT OF MAIIING

Defic iency

Refund of

Tax law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and Lhat on the

11th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l

upon Bernard Udel l  the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Bernard Udel l
50 Court  St .
Brooklyn, NY 11207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive off ie pet i l ioner.
l / , /

.-''7 . -"17

Sworn to before me this

1 1 t h  d a y  o f  A p r i l ,  1 9 8 0 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12?27

A p r i l  1 1 ,  1 9 8 0

Benny Cacciabaudo
83-05  98 rh  s r .
Woodhaven, NY

Dear  Mr .  Cacc iabaudo:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewi th .

You have novl exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 4lg of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be insLituted under
Art ic le 7B of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning
accordance w i th  th is

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ionen and
A lbany ,  New York  12227
Phone # (518)  457-6240

due or refund al lowed in
t o :

F i n a n c e
C o u n s e l

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner t  s  Representa t ive
Bernard Udel l
50  Cour t  S t -
Brook lyn ,  NY 11201
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Appl icat ion

o f

BENNY CACCIABAUDO

for a Hearing to Review a Determination under
Art ic le 2O of the Tax law for the year 1975

DETERMINATION

Appl icant,  Benny cacciabaudo, 83-05 98th street,  woodhaven, New york,

f i led an appl icat ion for a hearing to review a determinat ion under Art ic le 20

of  the  Tax  law fo r  the  year  1975 (F i le  No.  18951) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  February  15 ,  1978 a t  9 :15  A.M.  App l ican t  appeared by  Bernard  Ude l l ,  Esq .

The Audit  Divis ion appeared by peter crotty,  Esq. (Lawrence stevens, Esq. of

counse l ) .  ,

ISSUE

llhether the penalty of $18r460.00 imposed against appl icant for unlawful

possession of unstamped cigarettes was proper.

FINDINGS OF FACT

1.  On May 13,  1975,  appl icant ,  Benny Cacciabaudo,  was arrested by a New

York Ci ty  pol ice patro lman whi le  at  the wheel  of  a van at  124 Walworth Street ,

Brooklyn,  New York.  The van was found to conta in 81940 car tons of  c igaret tes

bear ing North Carol ina tax stamps.

2.  The c igaret tes seized bore no New York State tax stamps.

3.  On March 30,  1977,  the Audi t  Div is ion issued a Not ice of  Determinat ion

o f  Tax  Due  unde r  (A r t i c l e  20 ,  sec t i on  481 .1 (b ) )  o f  t he  C iga re t t e  Tax  Law,



- 2 -

against appl icant,  imposing a penalty of $4.00 per carton on 300 cartons of

c igare t tes ,  and $2 .00  per  car ton  on  8 ,630 car tons  o f  c igare t tes ,  fo r  an  amount

a l l e g e d l y  d u e  o f  $ 1 8 , 4 6 0 . 0 0 .

4. 0n June 2, 1977 ,  appl icant t imely appl ied for a hearing to review the

determinat . ion.

5 .  On  June  13 ,  1976 ,  app l i can t  p led  t 'Gu i l t y ' r  i n

State of  New York,  County of  Kings,  to  a misdemeanor

C iga re t t es "  be fo re  Jus t i ce  Gera ld  S .  He ld .

the

fo r

Supreme Court of the

t tPossession Untaxed

6.  Other  than appl icantrs  admiss ion that  he was dr iv ing a van conta in ing

an unspeci f ied number of  car tons of  c igaret tes,  p lus the statement .  on the

Not ice of  Determinat . ion that  8r930 car tons of  unstamped c igaret tes had been

se i zed  on  May  12 ,  1975 ,  no  ev idence  was  adduced  a t  t he  hea r i ng  to  es tab l i sh

app l i can t ' s  possess ion  o f  any  spec i f i c  number  o f  ca r tons  o f  uns tamped  c iga re t t es .

C0NCLUSIONS OF LAI^/

A .  Tha t  unde r  sec t i on  481 .1 (b )  o f  t he  Tax  Law,  t he  S ta te  Tax  Commiss ion

may impose a penal ty  of  not  more than $100.00 for  each car ton or  f ract ion

thereof  in  excess of  ten car tons of  c igaret tes in  unstamped or  unlawful ly

stamped packages in the possession of  or  under the contro l  o f  any person.  The

commiss ion ,  i n  i t s  d i sc re t i on ,  may  rem i t  a l r  o r  pa r t  o f  such  pena l t y .

B.  That  by h is  p lea of  gui l ty  to  misdemeanor charges of  possession of

untaxed c igaret tes,  appl icant ,  Benny Cacciabaudo,  admit ted possession of  a

quant i ty  of  c igaret tes of  less than 100 car tons (sect ion 487.2 of  the Tax

Law) .

C.  That  under the facts of  th is  case,  pet i t ioner  wi l l  be deemed to have

been in possession of  or  had under h is  contro l  99 car tons of  c igaret tes in

unstamped or  unlawful ly  s tamped packages and the penal ty  for  each car ton shal l

b e  5 5 . 0 0 .



D. That the appl icat ion of

that the penalty is reduced from

den ied .

DATED: Albany, New York

APR 1 1 1980

-3 -

Benny Cacciabaudo is

$18 ,460 .00  t o  $495 .00 ,

extent

other respects

granted

a n d  i s ,

Lo the

in  a I I

COMMISSION


