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STATE OF NEI{ YORK
STATE TAX COMM]SSION

In  the Mat ter

Paul  Aronofsky

the Pet i t iono f

o f

AT'FIDAVIT OF MAIIING

for Redeterminat ion of

of a Determinat ion or a

Cigarette Tax

under Art ic le 20 of the

for the Year 1976.

a Def ic iency

Refund of

Tax Law

or  a  Rev i s i on

State of  New York

County of A1bany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Paul  Aronofsky,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue

copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed  as  f o l l ows :

Paul Aronofsky
3323 Nostrand Ave.
Brooklyn, NY

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

proper ly  addressed wrapper

exclusive care and custody

o f  New York .

add ressee  i s  t he  pe t i t i one r

is  the last  known address

-/'-)
,/'

] - n a

of  the

herein

of the

o f  December ,



STATE OT NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PauI  Aronofsky

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Cigarette Tax

under Art ic le 20 of

fo r  the  Year  L976.

of  a Def ic iency or  a

or  a Refund of

the Tax Law

Revis ion

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Lawrence Hochheiser  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

v/rapper addressed as fo l lows:

Mr. Lawrence Hochheiser
4O5 Lexj-ngton Ave.
New York,  NY 10017

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta1 Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

{ ,

o f  December ,  1980

(-



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December  12 ,  1980

Paul  Aronofsky
3323 Nostrand Ave.
Brooklyn,  NY

Dear Mr.  Aronofskv:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  478 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
acco rdance  w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Lawrence Hochheiser
405 f,exington Ave.
New York, NY 10017
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PAUI ARONOFSKY

for a Hearing to Review a Determinat ion of
Cigarette Tax under Art ic le 2O of the Tax
Law for the Year 1976.

DECISION

Pet i t ioner ,  Paul  Aronofsky,  3323 Nostrand Avenue,  Brooklyn,  New York,

f i led a pet i t ion to rev iew a determinat ion of  c igaret te tax under Ar t ic le  20

of  the Tax Law (Fi le  t to .  18267).

A formal  hear ing was held before Stanley Buchsbaum, Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two l {or ld  Trade Center ,  New York,  New

York,  on February 21,  1980.  Pet i t ioner  appeared by Lawrence Hochheiser ,  Esq.

(Kenneth V.  Aronson,  Esq.  ,  o f  counsel) .  The Audi t  Div is ion appeared by Ralph

J .  Vecch io ,  Esq .  (Ange lo  A .  Scope1 l i t o ,  Esq .  ,  o f  counse l ) .

ISSUE

Whether the penalty imposed under sect ion 481.1(b) of the Tax Law was

excess ive .

FINDINGS OF FACT

1. On March 10, 7977, the Audit  Divis ion issued a Not ice of Determi-nat ion

of  Tax  Due under  the  C igare t te  Tax  Law (Ar t i c le  20 ,  sec t ion  481.1(b)  o f  the

Tax Law) against PauI Aronofsky. The not ice imposed a penalty of $5.00 per

carton for 100 cartons and $4.00 per carton for 33 cartons of c igarettes

se ized on  December  9 ,  1976,  fo r  a  to ta l  pena l ty  o f  $632.00 .

2. In a s\ ,rorn appl icat ion for a search warrant,  Daniel  McCarthy of the

Special fnvestigations Bureau of the Department of Taxation and Finance stated
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that an anonlmous telephone call informed the Bureau that a 1974 gxeen Chevrolet

Sedan, License number 122NO{ (New York), was delivering untaxed cigarettes in

the vicinity of East 40th Street and Church Avenue in Brooklyn. The records

of the New York Motor Vehicle Bureau revealed that the car nas owned by Gertrude

Aronofsky of 3690 f ,adonia Street,  Seaford, New york.

On November 2L, L976, the car was found, parked in front of  156 East 91st

Street,  Brooklyn. Survei l lance was establ ished at that locat ion, and at 1:00

P.M. on December 2, L976, a white l roman with blonde hair  leas seen placing a

package in the trunk, which Mr. McCarthy, based on his experience, concluded

was the size and shape of and contained approximately 15 cartons of cigarettes.

At 1:40 P.U. of that day, two young white men lef t  the bui lding at East 91st

Street, entered the car and drove to 1360 East 102nd Street, Brooklya, where

they removed a brown package containing approxinately 10 cartons of cigarettes

and entered the building, remaining inside for about ten minutes. At about

2:10 P.M. on the sane day, they drove to Preston Court ,  west of Ralph Avenue

and, after removing a brown package containing approximately 1"0 cartons of

cigarettes, entered a garage. Five minutes later,  they entered the car,  drove

to East 40th Street and Church Avenue, parked the car and left.

The records of the Departrnent of Taxation and Finance, State of New York,

revealed that Gertrude Aronofeky was not a registered agent, wholesaler or

l icensed dealer of c igarettes in this State and that 155 East gLst Street was

not an establ ished locat ion of any agent l icensed to sel l  or store cigarettes

in this State.

On the basis of 28 years of experience in law enforcement, conversations

with known sellers, and courses in the method of operations used by sellers of

untaxed cigarettes, i t  was Mr. McCarthy's opinion that the described act iv i t ies

seen by him const i tuted a typical  untaxed cigarette sel l ing operat ion.
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Accordingly,  
"  

search warrant was issued by a judge of the Criminal Court

of the City of New York, County of Kings.

3. Thereafter,  the pet i t ioner herein and one Glenn Si lverstein were

apprehended and charged in the Criminal CourL with the possession of untaxed

cigarettes. I t  was the f i rst  t ime that ei ther had been arrested in New York

State. They pleaded gui l ty to possession of a lesser number of c igarettes

than the ent ire amount and each paid a f ine of $100.00. Since they were

youthful  of fenders, the record of the cr iminal case was sealed.

Counsel for pet i t ioner conceded that the total  number of cartons seized

was 143 (10 cartons hrere deducted in determining the penalty).

4.  Counsel for pet i t ioner contended that,  as a matter of  law, the penalt 'y

for the same 133 cartons cannot be imposed separately on pet i t ioner herein and

on Glenn Si lverstein because i t  is a joint  l iabi l i ty and that payment of

$632.00  shou ld  sa t is fy  the  l iab i l i t y  o f  bo th .

CONCLUSIONS OF LAId

A.  That  on  December  9 ,  \976,  pe t i t ioner ,  Pau l  Aronofsky ,  was  in  possess i ,cn

or control  of  143 cartons of c igarettes which did not bear New York State tax

s tamps.

B. I t  is unnecessary to consider whether two part ic ipants engaged in the

possession and transportat ion of untaxed cigarettes can be subject to a total

tax penalty in excess of the amount which could be imposed on one act ing

a lone.  Tax  law,  sec t ion  481.1(b)  au thor izes :

"a penalty of not more than one hundred dol lars for each two
hundred cigarettes or fract ion thereof in excess of two thousand
cigarettes in unstamped or unlawful ly stamped packages in the
possess ion  or  under  the  cont ro l  o f  any  person. t t
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Thus, with each carton containing 200 cigarettes, and the penalty of $5.00 per

carton, the highest penalty imposed on petitioner is so far less than the

pennit ted penalty of $100.00 per carton that even i f  the penalt ies imposed on

petitioner herein and on G1enn Silverstein are added together, the total falls

far below the maximum authorized. Ilence, even if petitionerts coatention

concerning the limits on penalties imposed on tvro or more participants in the

possession and transportation of unstamped cigarettes were sound, it would not

alter the power to impose the penalty actually inposed on the petitioner.

C. That the penalty imposed on petitioner was proper and sbould not be

reduced.

D. That the pet i t ion

Determination of Tax Due is

DATTD: Albany, New York

DEc 1 2 1e8o

of Paul Aronofsky is denied and the Notice of

sustained.

STAIE TAX COMMISSION

_.L


