
STATE 0F NEI{r YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Maurhea Corporat ion

dlb/a Sparrow Tobacco

for Redeterminat ion of a Def ic iency

of a Determinat ion or a Refund of

Cigarette Tax

under Art ic le 2A of the Tax traw

for the

& C igar

or  a  Rev is ion

MFIDAVIT OF MAITING

State of Nere York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon Maurhea Corporat ion, d/b/a Sparrow Tobacco & Cigar,  the pet i t ioner in

the within proceeding, by enclosing a true copy thereof j -n a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Maurhea Corporation
d/b/a Sparrow Tobacco & Cigar
126 Washington St.
Hoboken, NJ 07030

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before

7 day  o f



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Maurhea Corporat ion

d/b/a Sparrow Tobacco

for Redeterminat ion of a Def ic iency or

of a Determinat ion or a Refund of

Cigarette Tax

under Art ic le 20 of the Tax Law

for the

&

a

Cigar

Revision

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 1979, he served the within not ice of Determinat ion by

mai l  upon Albert  E. Si lbowitz the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  A1ber t  E .  S i l -bowi tz
8 9 - 3 1  1 6 1 s t  S t .
Jamaica, NY 11432

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That.  deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn Lo before m e t

2 Is of Sep

i s
1

r ,  Wtg 'day
{

emb



JAMES H. TUTIY JR., PRESIDENT
MIITON KOERNER
THOMAS H. TYNCH

JOHN J. SOITECITO
DIRECTOR

Telephone: (518) 457-L723

September 21, L979

Maurhea Corporat ion
dlbla Sparrow Tobacco & Cigar
126 t{ashington St.
Hoboken, NJ 07030

Gentlemen:

Please take notice of the Deternination of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 478 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commi-ssion can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be corunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

M
Peti t ioner '  s Representat ive
Albert  E. Si lbowitz
8 9 - 3 1  1 6 1 s t  S t .
Jamaica, NY 11432
Taxing Bureau' s Representat ive

S incere ly ,



STATE OF I{EW YORK

STATE .TAX COMMISSION

In the Matter of the Appl icat ion

o f

MAURHEA CORPOMTION
DIB/A SPARRoW TOBACCO AND CIGAR

for Redeterminat ion of a License
Revocat ion under Art ic le 20 of the Tax
Law.

DETERMINATION

Appl icant,  Maurhea Corporat ion d/b/a Sparrow Tobacco and Cigar,  L26

Idashingt.on Street,  Hoboken, New Jersey, f i led an appl icat ion for a hearing to

review a determinat ion under Art ic le 20 of the Tax law (Fi le No. 19389).

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Comnission, Two t{or ld Trade Center,  New York, New

York, and at i ts of f ices in Bui lding l f9,  state campus, Albany, New York, on

september 9, 0ctober 5 through 7, 0ctober 13 and December 8, 1977n and on

January  10 ,  1978.

Appl icants appeared by Albert  E. Si lbowitz,  Esq. The Miscel laneous Tax

Bureau appeared by Peter Crotty,  Esq. (Laurence Stevens and Arthur Rosen,

Bsqs .  ,  o f  counse l )  .

ISSUES

I. Whether the Miscel laneous Tax Bureaurs act ion of denying appl icantrs

appl icat ion for a l icense to conduct business in New York ald of suspending

its r ight to conduct business in New Jersey was supported by substant ial

evidence.

II. l{hether the decision in B_orough Hal l  Oxford-Tobacqo Corp. v.  New York

No.  72-077 (Sup.  Ct .  N .Y.  Jane 22 ,  1978)  cons t i tu tesState Tax Commisslg4,

col lateral  estoppel in the present proceeding.
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FINDTNGS OF FACT

1. In May of 1976, appl icant,  Maurhea Corporat ion d/b/a Sparrow Tobacco

and Cigar,  appl ied to New York State for a l icense as a vrholesale cigarette

dealer under Art ic le 20 of the Tax Law, in connect ion with i ts business in

Hoboken, New Jersey.

2. In 0ctober of 1976, the l icense was issued by the State Tax Connission.

3. Appl icant has transacted no business since the date i t  was l icensed,

up through the commencement of hearings in the present proceeding in September

o f  1 9 7 7 .

4. Appl icant sought advice from the Miscel laneous Tax Bureau as to

whether i t  was necessary to f i le monthly reports for per iods in which there

were no transact ions; pursuant to i ts telephone conversat ion with an eurployee

of the Miscel laneous Tax Bureau, appl icant f i led no reports,  but did send a

leLter to the Bureau conf irming that no transact ions had taken place.

5. Appl icant thereafter received not ice from the State Tax Commission,

request ing that reporLs be f i led ref lect ing the absence of t ransact ions I

appl icant consequent ly submitted such reports within the required period.

6. In Sept.ember of 7976, Phi l ip Katz resigned from his posit ion as an

off icer and director of Maurhea Corporat ion, and ner^r of f icers were elected.

7. Appl icant did not not i fy the St.ate Tax Commission of such change of

o f f i cers .

8. On June 27, 1977, appl icant appl ied to the Cornmission for a l icense

in connect ion with i ts plan to relocate the business in New York State.

9. 0n July 7, 1977, the Bureau issued a let ter denying appl icant 's

appl icat ion for a New York l icense, refusing the request to transfer authori ty

from New Jersey, and suspending the l icense to do business at the New Jersey

loca t ion .
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10. Fel ic ia RaLz, chief of f icer of appl icant corporat ion, was also the

president and a director of Borough Ha11-Oxford Tobacco Corporat ion ( ' rBorough

Hal lr ' ) ,  and had held such posit ion for approximately four years at the start

of this proceeding in September of 1977. She had also been vice-president of

the corporat ion for approxi .mately three years before being elected president.

11. 0n September 15, 1976, Special  Invest igat ions Bureau Agents IJrz! ,

Vecchio, Healey, Lewis and Mul l ins appeared at the premises of Borough Hal l  in

Brooklyn, New York, to inspecL tax stamps on cigarettes at that locat ion.

72. Phi l ip Katz, an off icer of Borough Halt ,  was present at the Borough

Hal l  premises on that dat.e.

13. After approximately twenty ninutes of checking cigarettes, Chief

Investigator Urzi sent Agents Healey and Lewis to Pitney Bowes laboratories in

Stamford, Connect icuL, with four cartons of c igarettes taken from the Borough

Hal I  p remises .

74. Approxinately one and a half hours are required to travel by car from

the Borough Hal l  premises to the Pitney Bowes laboratory in Stamford, Connect icut.

15. At Pi tney Botres, Administrators of Cigarette Tax Services Hel lard and

Geisler inspected the Borough l{all cigarette packages by comparing the tax

stamp impressions on them with those on the master sheet ruade by Pitney Bowes

from the Pitney Bowes meter used for imprinting the stamp.

16. The Pitney Bowes meters imprint  di f ferent codes. In making their

comparison, Hel lard and Geisler used the master sheet made from a meter which

imprinted the same code as that reproduced on the cigarette packages examined,

i .e . ,  the  code known as  meter  number  32-A7.

L7. Hel lard and Geisler found that the impressions on the cigarette

packages in two of the four cartons did not conform to the patterns on the

master sheeE made from meter number 32-07.
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18. By stat ing that the impressions I 'do not conform", Pi tney Bowes personnel

intend to convey thaL the impressions of a particular Pitney Bowes code on the

cigarette packages were not rnade by the Pitney Bowes meter used to irnprint

that code.

'19. Hel lard and Geisler 's abi l i ty to effect ively compare meter stamp

impressions to a master sheet is not. impaired by variations inherent in the

imprint ing process, such as over- inking or blurr ing.

20. Approximately one and a half to two hours after having dispatched

Agents lewis and Healey to the Pitney Bowes laboratory, Chief Investigator

Urzi ,  whi le st i l l  at  the Borough Hal l  premises, received a Lelephone cal l  f rom

them, whereupon Urzi informed Agent Mullins that, Pitney Bowes had I'certified

the two cartons were counterfeit stampedrt.

21, Agents lewis and Healey returned from the Pitney Bowes laboratory,

and Healey placed Phi l ip Katz under arrest.

22. A U-Haul t ruck was obtained by Invest igator Urzi .  Under the super-

vision of Agent Mull-ins, a departmental investigator and a Borough Hall employee

loaded the U-Haul with the cases of c igarette packages bearing impressions of

code 32-07, count ing the cases as they loaded them.

23. The cigarettes were transported to Two World Trade Center,  New York,

New York, where they were unloaded and the number of cases was again checked

and then tarlied against the count made when the truck was loaded.

24. These cigarettes were placed in the evidence vault  area of the Special

Invest igat ions Bureau at Level B-5 of the Two World Trade Center bui lding.

25. A receipt for the cigarettes, dated September 15, 7976, was issued to

Phi l ip Katz, with the sigaatures of Arrest ing Invest igator Healey and of the

Property Clerk at Two World Trade Center on that date.
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26. Francis Tucker commenced act ing as Property Clerk at Two World Trade

Center  on  October  4 ,  1976.

27. Tuckerrs f i rst  assignment as Property Clerk was to attend a two-hour

course at Pi tney Bowes on October 4, 1976, for instrucLion in the test ing of

tax stamp impressions of code nunber 32-07. Senior Invest igator Donovan also

attended the course on that date.

28. 0n October 5, 7976, Agents Urzi  and Mul l ins appointed Tucker to

supervise the task of inspect ing the cigarette packages taken from the Borough

Hall premises and of determining the propriety of the tax stamp impressions

thereon. Four invest igators, including Donovan, were assigned to aid Tucker

in  the  task .

29. Tucker and Donovan instructed the other three invest igators in what

they had learned at the Pitney Bowes course about meter code number 32-07.

30. On October 8, 1976, the Tax Commission issued a not ice to Borough

Hal l  declar ing as forfei ted 91545 cartons of the cigarettes taken from the

Borough Hal l  premises.

31. Tucker 's inspect ion of the cigarettes conmenced on October 5, 1976

and las ted  fo r  severa l  weeks .

32. Idhen the inspect ion had been completed, Tucker submitted the results

Lo Urzi ,  report ing that of  the 121974 cartons seized, 31429 were "good returnedr"

9r094 were t tcounterfei t rr t  and 451 were t t impropert t .  An t t impropert t  stamp, in

Tucker 's terms, was one he was unable to read due to smudging. The total

number that.  Tucker reported as ei ther " improper" or t 'counterfei t rrwas 91545.

33. A cr iminal proceeding against Phi l ip Katz based on the al leged improper

tax stamps on cigarettes at the Borough Hal l  premises resulted in a dismissal

of the charges against him,

34. In an Art ic le 78 proceeding brought by Borough HaIl  for review of the



- 6 -

State Tax Commission's forfei ture of the cigarettes and the return of same,

the court  held that said cigarettes had not been proven to bear improper tax

stamps. Borough Hal l -Oxford Tobagco Corp. v.  New York State Tax Commission,

N o .  7 2 - 0 7 7  ( S u p .  C t .  N . Y .  J u n e  2 2 ,  1 9 7 8 . )

CONCTUSIONS OF LAW

A. That appl icant,  l {aurhea Corporat ion dlb/a Sparrow Tobacco and Cigar,

was not required to apply for a ne!{ or different license in order to change

its main business locat ion from New Jersey to New York, in that i t  had already

obtained a New York State l icense as a tax agent and cigarette wholesale

dea ler  in  October  o f  1976.  (20  NYCRR 5332.1(b) )

B. That appl icant has sustained the burden of proof required ( in accordance

with sect ion 306 of the State Administrat ive Procedure Act) to establ ish that

the Miscel laneous Tax Bureaurs act ion of denying i ts appl icat ion for a l icense

to conduct business in New York and of suspending its right to conduct business

in New Jersey was not support .ed by substant ial  evidence.

C. That appl icantrs ini t ia l  fai lure to f i le monthly reporLs for per iods

in which no business v/as transacted does not const i tute a violat ion of 20

NYCRR S337.1 (b) ,  in that the subsequent f i l ing of such reports within ten days

of receipt of  not ice given by the Corrmission brought appl icant in substant ial

compl iance with said regulaLion.

D. That 20 NYCRR $332.1(b),  which requires a l icensed cigarette wholesale

dealer to immediately not i fy the Comnission of any change of i ts of f icers, was

promulgated JanuarY 20, 1977, and that such provision is not retroact ive. In

not report ing a change of of f icers that occurred in September of 1976, i , .q. ,

p r io r  to  the  ex is tence and e f fec t  o f  sec t ion  332.1(b) ,  app l i can t  was  a  fo r t io r i

not in violat ion of such provision.

E. That appl icant 's relat ionship t .o Borough Hal l  Oxford Corporat ion is
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such that a finding of improper cigarette stamping activity at Borough Hall

would bear direct ly on appl icant 's f i tness as a l icensed tax agent.

F. That the decision in Bgfough HalI  Oxford ToPacco Corp. v.  Ney Yo.rk State

Tax* Comnission, an Art ic le 78 proceeding wherein appl icant Borough Hal l  0xford

Tobacco Corporat ion sought review of the Commissionrs forfei ture of tbe very

cigarettes that are the subject of the present inquiry, and the return of

same' t 'hat said cigarettes had not been proven to bear inproper tax stamps,

const i tutes col lateral  estoppel on that.  issue in the present proceeding.

G. That the doctr ine of col lateral  estoppel appl ies to quasi- judicial

administrat j -ve proceedings as wel l  as to judicial  proceedings. (Chaffee v.

l a w r e n c e ,  2 8 2  A . D .  8 7 5 ,  t Z 4  N . y . S . 2 d  4 2 5  ( 2 d  D e p r t .  1 9 5 3 ) ) .

H.  That  the  degree o f  p roo f  requ i red  in  an  Ar t i c le  78  proceed ing  (e .g . ,

Lorough Ha11, supra) is the same as or greater than that required in the

present proceeding, so that the appl icat ion of col lateral  estoppel is appropriate.

c f  .  P e l l  v .  B o a r d  o f  E d u c a t i o a ,  3 4  N . Y . 2 d  2 2 2 ,  3 1 3  N . E . 2 d  3 z r ,  3 s 6  N . Y . s . 2 d

833 (1974) (substant ial  evidence standard governs in Art ic le 78 proceedings in

the nature of cert iorar i) ;  Associ?t ior l  of  Surrogates & Supreme Court Bepgrtgrs v._

B a r t l e t t ,  4 0  N . Y . 2 d  5 7 1 ,  3 5 7  N . E . 2 d  3 5 3 ,  3 8 8  N . Y . S . Z d  8 8 2  ( t g l f )  ( i n  a n  A r t i c l e

78 mandamus proceeding, pet i t ioner must show a'rclear legal r ight" to the

rel ief  requested)

I. That the Miscellaneous Tax Bureau has not proven that suspension or

revocat ion t ' for cause" pursuant to sect ion 480 of the Tax Law is warranted.

J. That appl icant 's appl icat ion is granted in that the reinstatement of

i ts l icense as a cigarette wholesale dealer and cigarette tax agent is hereby

ordered; that the denial  of  appl icant 's appl icat ion for a l icense as a cigarette

wholesale dealer at a New York locat ion issued on July 7, 1977 is hereby



cancel led; and that the

nonresident agent issued

DATED: Albany, New York

- 8 -

of its license and of its appointment as a

1977 is  a lso  cance l led .

suspens].on

on JuIy 7,

STATE TAX COMMISSION

COI'IMISSIONER



l\lerar}brk State Elepartrnent of
TAXATION and FINANGE
T A X  A P P E A L S  B U R E A U

ro . . . . Pa.uL . Co.bur.n.

P lease  f i l e .  Be t t e r  add ress .

September  27 ,  f979

M-7s $/76) F rom Rober t  F .  Mu l l i gon



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
Maurhea Corporat ion

d/b la Sparrow Tobacco and Cigar
For a Redetermination of a Eet6lx,X€ftrt5n(aE
xx&$ad$*,sx pfx x flecrxffiararEtmc ronxe )Re:E Efid(
Pf L icense Revocat ion
lTgxe(sx under ArLicle{q) 20

AFFIDAVIT OF },IAILING

of the
Ta x Law. feo(*hc )ilscxfsJx gtfigxxcd6a*

Sta te  o f  New York
County of Albany

Jay Vredenburg ,  being duly sworn, deposes and says that

phe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  Lhe  2T tn  day  o f  Sep tember  ,  L979 ,  $ re  se rved  the  w i th in

Not ice of  Determinat ion by (cer t i f ied)  ma i l  upon A lber t  E .

Si lbowi tz ( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

a s  f o l l o w s : Alber t  E .  S i lbowi tz
Bo-30  164 th  S t ree t
Jamaica, New York IL432

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  r ^ r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is
(

of  Septemb ,  L9Tg

rA -3  (2 /76 )
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lrH
ro  .  .  .  .Pau. t r '  Cobunr l '

Re tu rned  no t  de l i ve rab le .  P lease  f i l e .

MAURHEA CORPORATION d/b/a SPARROW
TOBACCO &  C IGAR

Oc tobe r  5 ,  L9T9

\

l\barltrrk State trlepartrnent of
TAXA|.ION and FINANGE
T A X  A P P E A L S  B U R E A U

M-7s (s/76) From Rober t



d
TO:

FROM:

SUBJECT:

Clgarette Tax

5,  l97g

!ls. !{ande Lotkowski
Tax Appeale Bureau
Mlss Jane Klrsch

Maurhea Corp.
DBA Sparrow Tobacco & CLgar
1.26 t{ashlngton St.
lloboken, N. J. 07030

Thls wtll confLrn the infornation
ls the only one contaLned ln our

OFFICE: Albany -

DATE: October

given you by telephone. Ttre above address
fl.les.

)

n/'  /  q  AJ  /
/ t t lc .  Z-  / l  'L-  . ' - ' ( - . \

// Exclse Tax Tech. II
/JK/m11.

NewYonk State Elepar.trnent of
ANDUMTAXATION FINANCE

AD-s3 (6/76)
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STATE OF NEW YORK
STATE TAX COMMISSION
TAX AFPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAUES H. TULIY JR., PRESIDENT

I'IILTON KOERNER
THOMAS H. IYNCH

JOIIN J. SOLLECITO
DIRECTOR

Telephone: (518) 457-1723

September 21, 7979

Maurhea Corporation
d/b/a Sparrow Tobacco & Cigar
126 Washington St.
Hobokerr, NJ 07030

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 478 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules. and must be comnenced in the
Suprerne Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Comnissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Pet i t ioner '  s Representat ive
Albert  S. Si lbowitz
8 9 - 3 1  1 6 1 s t  S t .
Jamaica, NY 71432
Taxing Bureau' s Representat ive

Sincerely,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

MAURI{AA CORPORAT]ON
D/B/A SPARRoI^/ ToBACCO AND CIGAR

for Redeterminat ion of a License
Revocat ion under Art ic le 20 of the Tax
Law.

DETERMINATION

Appl icant,  Maurhea corporat ion d/b/a sparrow Tobacco and cigar,  126

I{ashington Street,  Hoboken, New Jersey, f i led an appl icat ion for a hearing to

review a determinat ion under Art ic le 2O of the Tax law (Fi le No. 19389).

A fornal hearing was held before l l ichael Alexander,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, and at i ts of f ices in Buirding l t9,  state campus, Arbany, New york, on

Septernber 9, october 5 through 7, october 13 and December B, 1977, and on

January  10 ,  1978.

Appl icants appeared by Albert  E. Si lborsi tz,  Esq. The Miscel laneous Tax

Bureau appeared by Peter Crotty,  Esq. (Laurence Stevens and Arthur Rosen,

E s q s . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the Miscel laneous Tax Bureau's act ion of denying appl icantts

appl icat ion for a l icense to conduct business in New York and of suspending

its r ight Lo conduct business in New Jersey was supported by substant ial

evidence.

I I .  Whether the decision in Borough Hal l  Oxford-Tobacco Corp. v.  Nery York

No.  72 '077 (Sup.  Ct .  N .Y.  Jane 22 ,  1978)  cons t i tu tesState Tax Commission,

col lateral  estoppel-  in the present proceeding.
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FINDINGS OF FACT

1. In May of 1976, appl icant,  Maurhea Corporat ion d/b/a Sparrow Tobacco

and Cigar,  appl ied to New York State for a l icense as a wholesale cigarette

dealer under Art ic le 20 of the Tax Law. in connect ion with i ts business in

Hoboken, New Jersey.

2 .  In  October  o f  1976,  the  l i cense was issued by  the  SLate  Tax  Comrn iss ion .

3. Appl icant has transacted no business since the date i t  was l icensed,

up through the commencement of hearings in the present proceeding in September

o f  1 9 7 7 .

4. Appl icant sought advice from the Miscel laneous Tax Bureau as to

whether i t  was necessary to f i le monthly reports for per iods in which there

were no transact ions; pursuant to i ts telephone conversat ion with an employee

of the Miscel laneous Tax Bureau, appl icant f i led no reports,  but.  did send a

letter to the Bureau conf irming that no transact ions had taken place.

5. Appl icant thereafter received not ice from the State Tax Commission,

request ing that reports be f i led ref lect ing the absence of t ransact ions I

appl icant consequent ly submitted such reports within the required period.

6. In September of 1976, Phi l ip Katz resigned from his posit ion as an

off icer and director of Maurhea Corporat ion, and new off icers were elected.

7. Appl icant did not not i fy the State Tax Commission of such change of

o f f i c e r s  .

B. On June 27, L977, appl icant appl ied to the Commission for a l icense

j-n connect ion with i ts plan t .o relocate the business in New York State.

9 .  0 n  J u l y  7 , 1 9 7 7 ,  t h e  B u r e a u  i s s u e d  a  l e t t e r  d e n y i n g  a p p l i c a n t ' s

appl icat ion for a New York l icense, refusing the request to transfer authori ty

from New Jersey, and suspending the l icense to do business at the New Jersey

Ioca t ion .
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10. Fel ic ia KaLz, chief of f icer of appl icant corporat ion, was also the

president and a director of Borough Ha1l-Oxford Tobacco Corporat ion ("Borough

Hal l ' r ) ,  and had held such posit ion for approximately four years at the start

of this proceeding in Septqmber of 1977. She had also been vice-president of

the corporat ion for approximately three years before being elected president.

11. 0n September 15, 7976, Special  Invest igat ions Bureau Agents lJrzi ,

Vecchio, Healey, lewis and Mul l ins appeared at the premises of Borough Hal l  in

Brooklyn, New York, to inspect tax stamps on cigarettes at that locat ion.

72, Phi l ip Kat7, an off icer of Borough Hal l ,  \das present at the Borough

Hal l  premises on that date.

13- After approximately twenty minutes of checking cigarettes, Chief

Investigator Urzi sent Agents llealey and Lewis to Pitney Bowes laboratories in

Stamford, Connect icut,  with four cartons of c igarettes taken from the Borough

HaI I  p remises .

14- Approximately one and a half  hours are required to travel by car from

the Borough HalI premises to the Pitney Bowes laboratory in Starnford, Connecticut.

15 -  At Pi tney Bowes, Administrators of Cigarette Tax Services l {el lard and

Geisler inspected the Borough HaIl  c igarette packages by comparing the tax

stamp impressions on them vith those on the master sheet made by Pitney Bowes

from the Pitney Bowes meter used for imprinting the stamp.

16. The Pitney Bowes meters imprint  di f ferent codes. In making their

comparison, Hel lard and Geisler used the master sheet made from a meter which

imprinted the same code as that reproduced on the cigarette packages examined,

l .e.  r  the code known as meter number 32-07.

17. Hel lard and Geisler found that the impressions on the cigarette

packages in two of the four cartons did not conform to the patterns on the

master sheet made from meter number 32-07.
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18. By stat ing that the impressions trdo not conforn",  Pi tney Bowes personnel

intend to convey that the impressions of a particular Pitney Bowes code on the

cigarette packages were not made by the Pitney Bowes meter used to imprint

that code.

19. Hel lard and Geislerts abi l i ty to effect ively compare meter stamp

impressions Lo a master sheet is not impaired by var iat ions inhereot in the

imprint ing process, such as over- inking or blurr ing.

20. Approximately one and a half to two hours after having dispatched

Agents Lewis and Healey to the Pitney Bowes laboratory, Chief fnvestigator

Urzi ,  whi le st . i I I  at  the Borough HalI  prernises, received a telephone cal l  f rom

them, whereupon Urzi  informed Agent Uul l ins that,  Pi tney Bowes had rtcert i f ied

the two cartons were counterfei t  stampedrr.

27. Agents lewis and Healey returned from the Pitney Bowes laboratory,

and Healey placed Phi l ip Katz under arrest.

22. A U-HauI truck was obtained by Investigator lJrzi. Under the super-

vision of Agent Mullins, a departmental investigator and a Borough Hall employee

loaded the U-HauI with the cases of c igarette packages bearing impressions of

code 32-07r count ing the cases as they loaded them.

23. The cigarettes were transported to Two l{or ld Trade Center,  New York,

New York, where they were unloaded and the number of cases was again checked

and then talliecl against the count made when the truck was loaded.

24. These cigarettes were placed in the evidence vault  area of the Special

Investigations Bureau at Level B-5 of the Two t{orld Trade Center building.

25. A receipt for the cigarettes, dated September L5, 1976, was issued to

Phi l ip Katz, with the signatures of Arrest ing Invest igator Healey and of the

Property C1erk at Two t{or ld Trade Center on that date.
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26. Francis Tucker commenced act ing as Property Clerk at Two World Trade

Center  on  October  4 ,  1976.

27. Tucker 's f i rst  assignment as Property Clerk was to attend a two-hour

course at Pi tney Bowes on OcLober 4, 7976, for instruct ion in the test ing of

tax stamp impressions of code number 32-07. Senior Invest igator Donovan also

attended the course on that date.

28- On October 5, 1976, Agents Urzi  and Mul l ins appointed Tucker to

supervise the task of inspect ing the cigarette packages taken from the Borough

HaIl  premises and of determining the propriety of the tax stamp impressions

thereon. Four invest igators, including Donovan, were assigned to aid Tucker

in  the  task .

29 - Tucker and Donovan instructed the other three investigators in what

t'hey had learned at the Pitney Bowes course about meter code number 32-07.

30. On October B, 1976, the Tax Commission issued a not ice to Borough

HaIl  declar ing as forfei ted 9,545 cartons of the cigarettes taken from the

Borough Ha l l  p remises .

31 .  Tucker 's  inspec t ion  o f  the  c igare t tes  commenced on  October  5 ,  L976

and las ted  fo r  severa l  weeks .

32. Wlren the inspect ion had been completed, Tucker submitted the results

to Urzi ,  report ing that of  the L21974 cartons seized, 31429 were "good returnedr"

9 ,094 were t tcounterfei t ,  rr  and 451 were t t impropert t  .  An t t impropert t  stamp, in

Tucker 's terms, was one he was unable Lo read due to smudging. The total

number that Tucker reported as ei ther " improper" or "counterfei t"  was 9r545.

33. A cr iminal proceeding against Phi l ip Katz based on the al leged improper

tax stamps on cigarettes at the Borough Hal l  prenises resulted in a dismissal

of the charges against him.

34. In an Art ic le 78 proceeding brought by Borough Hal l  for review of the
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State Tax Commission's forfei ture of the cigarettes and the return of same,

the court  held that said cigarettes had not been proven to bear improper tax

stanps. Borough Ha11-O>,<ford Tobacqo Corp. v.  New York State Tax Comnission,

No.  72-077 (Sup.  Ct .  N .Y.  June 22 ,  t978. )

CONCI,USIONS OF IAW

A. That appl icant,  Maurhea Corporat ion d/b/a Sparrow Tobacco and Cigar,

was not required to apply for a new or different license in order to change

its main business locat ion from New Jersey to New York, in that i t  had already

obtained a New York State l icense as a tax agent and cigarette wholesale

dea ler  in  October  o f  1976.  (2A NYCRR $332.1(b) )

B. That appl icant hag sustained the burden of proof required ( in acqordance

with sect ion 306 of the State Administrat ive Procedure Act) to establ ish that

the Miscel laneous Tax Bureau's act ion of denying i ts appl icat ion for a l icense

to conduct business in New York and of suspending its right to conduct business

in New Jersey was noL supported by substantial evidence.

C. That appl icantrs ini t ia l  fai lure to f i le monthly reports for per iods

in which no business was transacted does not const i tute a violat ion of 20

NYCRR 5337.1(b),  in that Lhe subseguent f i l ing of such reports within ten days

of receipt of  not ice given by the Comnission brought appl icant in substant ial

contpliance wiLh said regulation.

D. That 20 NYCRR $332.1(b),  which requires a l icensed cigarette wholesale

dealer to immediately not i fy the Commission of any change of i ts of f icers, was

promulgated January 2A, 7977, and that such provision is not retroact ive. In

not report ing a change of of f icers that occurred in Septenber of 1976, i .e. ,

p r io r  to  the  ex is tence and e f fec t  o f  sec t ion  332.1(b) ,  app l i can t  was  a  fo r t io r i

not in violat ion of such provision.

E. That appl icant 's relat ionship to Borough Ha11 Oxford Corporat ion is
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such that a finding of improper cigarette stamping activity at Borough Hall

wourd bear direct ly on appl icantts f i tness as a l icensed tax agent.

F. That the decision in Borough Ha.l l  Oxfgrd Tobacco Corp. v.  New Ygrk State

Tax 9o{nmission, an Art . ic le 78 proceeding wherein appl icant Borough Hal l  Oxford

Tobacco Corporat ion sought review of the Commission's forfei ture of the very

cigaretLes that are the subject of the present inquiry, and the return of

saner that said cigarettes had not been proven to bear improper tax stamps,

const i tutes col lateral  estoppel on that issue in the present.  proceeding.

G. That the doctr ine of col lateral  estoppel appl ies to quasi- judicial

adninistrat ive proceedings as wel l  as to judicial  proceedings. (Chaffee v.

L a : s r g n c e ,  2 8 2  A . D .  8 7 5 ,  t 2 4  N . Y . S . Z d  4 2 5  ( 2 d  D e p ' t .  1 9 5 3 ) ) .

H. That the degree of proof reguired in an Art ic le 78 proceeding (e.g.,

Porough Hal l ,  supra) is the same as or greater than that required in the

present  proceeding,  so that  the appl icat ion of  co l la tera l  estoppel  is  appropr iate.

cf  .  Pel l  v .  Board_91_E9g!e! i9 ! ,  34 N.Y.2d 222,  313 N.E.2d 32r ,  356 N.y.s .2d

833 (I974) (substant ial  evidence standard governs in Art ic le 78 proceedings in

the nature of cert iorar i) ;  Associat ion gf Surrogates & Qupreme Court Reporters v.

B a r t l e t t ,  4 0  N . Y . 2 d  5 7 1 ,  3 5 7  N . E . 2 d  3 5 3 ,  3 8 8  N . Y . S . 2 d  8 8 2  ( 1 9 7 6 )  ( i n  a n  A r t i c l e

78 mandamus proceeding, pet i t ioner must show a ' rc lear legaI r ight" to the

rel ief  requested)

I .  That the Miscel laneous Tax Bureau has not proven that suspension or

revocat ion "for causet '  pursuant to sect ion 480 of the Tax Law is warranted.

J. That appl icantrs appl icat ion is granted in that the reinstatement of

i ts l icense as a cigarette wholesale dealer and cigarette tax agent is hereby

ordered; that the denial  of  appl icant 's appl icat ion for a l icense as a cigarette

wholesale dealer at a New York locat ion issued on JuIy 7, 1977 is hereby
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nonresident agent issued on July 7,
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of i ts l icense and of i ts appointment as a

1977 is  a lso  cance l led .

DATED: Albany, New York

stP ? 1 197s
STATE TAX COMMISSION

hl^l,[l lc-^...-
COMMISSIONER




