
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
i

o f

ANTHONY J. PESCE 
:

For a ftedoug1ol$nexlot <sfxe<>oo8rro$sxs:ot :
x>Gs9:txlotx:58>€<tlExeotr{jt{xDs(lnxtnil,o<arl'qnill
df Hearing to Review a Determination
Xassc under Art ic le(x) 20 of  the
Tax Law for the Year(9:oo<*xxioe6) 1976.2

Sta te  o f  New York
County of A]bany

John Huhn ,  be ing duly sworn,  deposes and says that

gf le  is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 16th day of March , L9 78, xhe served the within

Not ice of  Decis ion by (xeroOdtridi mail upon Anthony J. Pesce

(rcpxxreoceXloecotr) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  t .hereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Anthonv  J .  Pesce
3488 Webst lr  Avenue, Apt.  g

Bronx, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the Grpoesxx;Etfitxx

qe*E) pet i t ioner herein and that the address set forth on said r l rrapper is the

last known address of the (*gxe6emtA6<ixxxOdctfts) petitioner.
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

t{ardl 16, 1978

litr. Anthony ,t. Pergt
3488 wobrtlr lvonui, lXrt. 9
Brorur, ftr Yorh

Dcaf llr. PorcGt

Please take notice of the DgCISIOU
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(;)  4?8 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { rcfftlfe
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,
, a

t - - rJ* ' { " - ' t t ' '  
'

' '.,|

Atryrlu! J. lfrndra
A.tlrtant Dlr.ator

cc: f f i in

Taxins Bureau's Representat ive

t"
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Srnrn oF NEW YoRK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

ANTHONY J. PESCE

for  a Hear inp '  to  Review a Determinat ion- * v 4 +  + 4 r o

under Article 20 of the Tax Law for the
Year 1976.

DECISION

Appl icant,  Anthony J- Pesce, t4BB Webster Avenue, Apt.  ! ,  Bronx,

New York, f i led an appl icat ion for a hearing to review a determinat ion

und-er Article 20 of the Tax Law for t;6e year 1976 (l' ite tlo. 17081).

A formal hearinE was held before Jul ius E. Braun' Hearing Off icer '

at  the off j -ces of the State Tax Commission, Two World Trade Center,  New

york, New York, on May 2J, 1) l l  at  Zz45 p. l l , .  The appl icant appeared pro se.

The Miscel- l -aneous Tax Bureau appeared by Peter Crotty,  Esq. (Louis Senft ,  Esq.

o f  counse l ) .

ISSUE

Whether the penalty imposed on applicant for unlawful possession

of unstamped cigarettes was proper.

FTNDINGS OF FACT

1. On July 22, 1976, appl icant,  Anthony J. Pesce, had in his possession

and under his controL 27O.4 cartons of unstamped cigarettes.

2. Appl lcant was never granted a wholesale dealerrs l icense to sel l

c igare t tes .
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t. Applicant was convicted in Crirninal Court of the City of New York

of unlawful  possession of unstanped cigarettes. The court  imposed a f ine

of $5OO.OO or sixty days in jai l .  The appl icant paid the f ine.

4. On October 27, 19?6, the Miscel laneous Tax Bureau issued a Not ice

of Deterninat ion of Tax Due uncler sect ion 4Bl. l  (b) of  the Tax Law against

appl icant.  Said not ice provided for a penalty of $4.00 per carton on 260.4

out of tTre 27O.4 cartons of c igarettes which were in the appl icantrs possession

on Ju ly  22 ,  1975.  The to ta l  amount  de termined to  be  due was $ f ,04 f .6O.

5. Appl icant t imely appl ied for a hearing to review said determinat ion.

CONCLUS]ONS OF I,AW

A. That under sect ion 48t. t(b) or the Tax Law, the State Tax Commission

may impose a penalty of not more than $1OO.OO for each 2OO cigarettes found

i-n unstarnped packages in excess of 2rOOO such cigarettes, when in possession

or under the control of any person. Thus, the penalty against the applicant

could have been as much as $1OO.OO per carton for 260.4 cartons,,  or a total

o f  $ 2 6 , 0 4 0 . o o .

B. That the penalty imposed against applicant by the State Tax Commission

of $4.00 per carton on 260.4 cartons for a total  amaunt due of #l ,O4l.60 was

nroDer.

C. That the appl icat ion of Anthony J. Pesce

of Determinat ion of Tax Due dated October 21, 1926

Albany, New York

March  L6 ,  l -978

is denied and the Not ice

is sustained.


