
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Antonina 0gden

for Redeterminat ion of a

of a Determinat ion or a

Cigaret. te Tax

under Art ic le 20 of the

for  the  Year  !977.

o f

o f

the Pet i t ion

AT'FIDAVIT OF UAIIING

Defic iency

Refund of

Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19t 'h day of 0ctober,  L979, be served the within not ice of Decision by mai l  upon

Antonina Ogden, the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Antonina Ogden
s15 11 th  Sr .
Brooklyn,  NY 11215

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn to before me this

///

19th day of  0ctober ,  7979.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Antonina 0gden

AFFIDAVIT OF MAII,ING

for Redeterminat ion of

of a Determinat ion or a

Cigarette Tax

under Art ic le 20 of the

for  the  Year  1977.

a Def ic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of October,  1979, he served the within not ice of Decision by mai l  upon

John R. Serpico the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr .  John R.  Serp ico
186 Jora lemon St -
Brook1yn,  Ny  11215

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said rdrapper is the last

known address of  the representat ive of

Sworn to before me this

19 th  day  o f  October ,  1979.

z-
'""r;"



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  19 ,  7979

Antonina 0gden
5 1 5  -  1 1 t h  S t .
Brook lyn ,  NY 11215

Dear  Ms.  Ogden:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 478 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computati-on of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (s18) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John R. Serpico
186 Jora lemon St .
Brook lyn ,  NY 11215
Taxing Bureau's Representat ive



STATE 0F NEI{7 YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

ANTONINA OGDEN

for a Hearing to Review a Determinat ion
under Art ic le 20 of the Tax Law for the
Y e a r  1 9 7 7 .

DECISION

Appl ican t ,  An ton ina  Ogden,  515 11 th  s t ree t ,  Brook lyn ,  New York  11215,

f i led an appl icat ion for a hearing to review a determinat ion under Art ic le 20

of the Tax Law for the year 7977 (Fi le Nos. 21634 and 20587).

A formal hearing was held before Edward L. Johnson, Hearing } f f icer,  at

the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York, New

Y o r k ,  o n  A p r i l  1 1 ,  1 9 7 8  a L  1 0 : 0 0  A . M .  a n d  o n  M a y  8 ,  l g 7 9  a t  3 : 0 0  P . M .  A p p l i c a n t

appeared by John R. Serpico, Esq. The Miscel laneous Tax Bureau appeared by

Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSI.]E

l{hether the imposit ion on appl icant of a $1 ,235.80 penalty (pursuant to

sec t ion  481.1(b)  o f  the  Tax  law)  fo r  possess i .on  o f  o r  con t ro l  over  improper ly

s tamped c igare t tes  was proper .

FINDINGS OF FACT

1.  0n  October  18 ,  7977,  the  Misce l laneous Tax  Bureau issued a  Not ice  o f

Determinat ion of Tax Due Under Cigarette Tax Law to appl icant,  Antonina 0gden,

asser t ing  a  t .o ta l  pena l ty  o f  $1 ,235.80 .  Th is  was based on  a  se izure  o f  327.9

car tons  o f  uns tamped c igare t tes  on  May 9 ,  1977.

2. 0n May 9, 1977 ,  a supervisor from the Special  Invest igat ions Bureau



- 2 -

of the Department of Taxat ion and Finance telephoned a Bureau invest igaLor

tha t  he  was observ ing  severa l  persons  a t  575 Dah i l l  Road,  Brook lyn ,  New york ,

who appeared to  be  in  possess ion  o f  uns tamped c igare t tes  a t  tha t  address .

3 .  In  response to  tha t  te lephone ca l l ,  sa id  inves t iga tor  a r res ted  app l ican t

and two others at the trunk of appl icantrs automobi le,  which was parked in

f ron t  o f  575 Dah i l l  Road,  Brook lyn .

4-  App l ican t ' s  purpose a t  the  Brook lyn  address  was to  p ick  up  92  car tons

of cigarettes which she had previously ordered from a resident of that address.

5. Based on the aff idavi t  of  the arrest. ing invest igator that.  appl icant

was knowing ly  in  possess ion  o f  92  car tons  o f  uns tamped c igare t tes ,  a  c r im ina l

misdemeanor charge was brought against appl icant under sect ion 48I.2 of the

Tax Law. A Cert i f icate of Disposit ion of that charge shows that the case was

adjourned in contemplation of dismissar. (psg!]s_"r___q€4gg, Kings county

Cr imina l  Cour t  PAR 2 ,  No.  K727450/77  (June 6 ,  Ig77) ) .

6.  Appl icant has no record of pr ior involvement in the t . raf f icking of

uns tamped c igare t tes .

CONCIUSIONS OF IA\,f

A. That on May 9 ,  1.977, appl icant,  Antonina Ogden,

or  had under  her  cont ro l  92  car tons  o f  c igare t tes ,  and

cigarettes contained therein did not bear New york state

was in  possess ion  o f

that the packs of

tax  s tamps.

B.  That  pursuant  to  sec t ion  4S1.1(b)  o f  the  Tax  Law,  the  Sta te  Tax

Commiss ion  may impose a  pena l ty  o f  no t  more  than $100.00  fo r  each 200 c igare t tes

in  uns tamped packages in  excess  o f  21000 such c igare t tes  in  the  possess ion  or

under t 'he control  of  any person, and that the discret ion exists for the Commission

to  remi t  a l l  o r  par t  o f  sa id  pena l ty .
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C. That.  s ince this is appl icantrs f i rst  such involvement,  a penalty of

$5 .00  per  car ton  fo r  82  carLons  shou ld  be  assessed in  the  amount  o f  $410.00 .

D.  That  except  as  mod i f ied  in  Conc lus ion  o f  law "C" ,  the  app l ica t ion  o f

Antonina 0gden is denied.

DATED: Albany, New York

ocT 1 I 1979

STATE TAX COMMISSION

PRXSIDENT

COMMISSIONER

27t


