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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  pe t i t ion

:
o f

ALBERT MARTELLO 
:

For a Bgtrexeoo{rxxi!]rD<Et>€<Ix&cdxxarycor :
x>&ex*s.!<!Fxxft :o<!xtslroi!ren1ll:ol[><oo<xxx€G(trlt
o6< Hearing to Review a Determinat ion
Ellcts under Article (x) 20 of  the
Tax Law for the yeargf:orr<lbodxd$Q 1975.:

S ta te  o f  New York
County of Albany

John Huhn , being duty sworn, deposes and says that

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the l6thday of March , Lg 78, lhe served the within

Not ice of  Decis ion by (rect:ifi€d, mail upon Albert Martello

(oeFxeneexXiqae<st) the petitioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

fo l lows:  Mr .  A lber t  Mar te l lo
LO4-4I Alstyne Avenue
corona, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  s ta tes  pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (repocxm6etire<

o&Xked pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the (xxpoeerxDeofucx>o6<xke petitioner.

Sworn

16th

AFFIDAVIT OF MAILING

b y

A S

to  be fore  me th is

da^ of March

/  , '  / . 4
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

t&rsh 16, 1978

tlr. tlbart Urrtcllo
10.*-41 Alrtync lvcnuG
corona, Nd vorh

D3atr !|tr. t&rtollo!

Please take notice of the DKISIOS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(lt) {79 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mrtlrr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

, .  \ \
Lll,'r.'.\.i,:

Taxing Bureauts Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ALBERT MARTELLO

for a Hearing to Review a Determination
under Art icle 20 of the Tax Law for the
Yea r  1975 .

Whether  the penal ty  of  $2,801.80 imposed

the possession of  unstamped c igaret tes should

FINDINGS OF FACT

t. On September

in  h i s  possess ion  and

c iga re t tes .

Appl icant ,  A lber t  Mar te l to ,  TO4-4L Als tyne Avenue,  Corona,  New

York,  fL led an appl icat ion for  a  hear ing to  rev iew a determinat ion

under  Ar t ic le  20 of  the Tax Law for  the year  1975 (F i Ie  No.  17080) .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\ ,vo Wor ld Trade

Center ,  New York,  New York,  on May 24,  L977 at  2 :45 P.M.  I t re  appl i -

cant appeared pro se. The Miscellaneous Tax Bureau appeared by

Pe te r  C ro t t y ,  Ese .  ( I rw in  Levy ,  EsQ. ,  o f  counse l ) .

ISSUE

DECISION

the applicant for

reduced.

on

be

24,  L975,  the appl icant ,  A lber t  Mar te l lo ,  had

under  h is  contro l  1 ,410.9 car tons of  unstamped
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2 .  App l i can t  was  neve r  g ran ted  a  who lesa le  dea le r ' s  l i cense

to  se l l  c i ga re t tes .

3.  Appl icant  was convic ted in  Cr iminal  Cour t  o f  the Ci ty  of

New York of unlawfu1 possession of unstamped cigarettes. ILre court

imposed  a  f i ne  o f  $2 ,000 .0O o r  t h ree  mon ths  i n  j a i f .

4 .  On October  25,  L976,  the Miscel laneous Tax Bureau issued

a Not ice of  Determinat ion of  Tax Due under  sect ion 48I .  f  (b)  o f  the

Tax Law against applicant. Said Notice provided for a penalty of

$2 .00  pe r  ca r ton  on  1 ,400 .9  o f  t he  1410 .9  ca r tons  o f  c iga re t tes

which were in  the appl icant 's  possession on September 24,  1975.

fhe  to ta l  amoun t  de te rm ined  to  be  due  was  $2 ,801 .80 .

5.  Appl icant  t imely  appl ied for  a  hear ing to  rev iew said de-

terminat ion -

CONCLUSIONS OF LAW

A. T l rat  under  sect ion 481.1(b)  of  the Tax Law,  the State Tax

Commiss ion may impose a penal ty  of  not  more than $100.00 for  each

200 c igaret tes found in  unstamped packages in  excess of  2 ,OOO such

cigarettes when in the possession or under the control of any per-

son.  T l rus,  the penal ty  agains l  appl icant  could have been as muehas

$ f00 .00  pe r  ca r t on ,  o r  a  t o ta l  o f  S I40 ,090 .00 .

B. That although in i ts discretion the State Tax Commission

may remi t  a l l  or  par t  o f  the penal ty  imposed under  sect ion 48I . I (b)

of  the Tax Law,  the record in  th is  case does not  just i fy  a  reduct ion

in  pena l t y  t o  l ess  than  the  $2 .O0  pe r  ca r ton ,  o r  a  to ta l  o f  $2 ,BO1.BO,

the amount determined by the Miscellaneous Tax Bureau to be due.
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c. Tlrat the application of Albert Martel lo is denied and the

Notice of Determination of Tax Due dated october 25, L976 is sus-

ta ined.

DATED: AIbanY, New York

March L6,  L978

STATE TAX COMMISSION

COMMTSSIONER


