
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat t .e r  o f  the  Pet i t ion
:

o f
:

GASPARE R. MARCHESE
For a lxdefiemluld*m<:dxx>Detr*ndeoqo<oc :
x >aBg[Dtxtoaxxf, xx$e*modxxxl{Iu<EK)6(qx fnod
sk Hearing to Review a Determinat ion

of  the
Tax Law foo<tko<exxh):<so<**!ri,adG) :

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says Lhat

dne is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 3rd day of May ,  L 9 7 8 ,  t h e  s e r v e d  t h e  w i t h i n

Notice of Determination by ksr0*f*sdd mail upon caspare R. Marchese

(reprxxeoQa:k*!@<xf) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Gaspare  R.  Marchese
87-10 L49th Avenue
Howard Beach, Queens, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the Qrrpraeexfzxbdxt

xft*x) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the 6mgxeem*xtcircxc&>ghx) petitioner.

Sworn  to  be fo re  me  th i s

3 rd  day  o f  May  ,  L97B

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
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GASPARE R. IIARCHESE
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x><Eeu,ixtoocof, xa<Detmruixrki,[xD.Ex>€<SxRDlld
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Tax Law fa$<xHd(e5l<fs?t>(oo<Xxx!oe$)< :

Sta te  o f  New York
County of Albany

John Huhn

AFFIDAVIT OF MAILING

, being duly sworn,  deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 3rd day of May , L9'18, *re served the within

Notice of Determination by $xrc<De(x*) mail upon John J. Nigro

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  John  J .  N ig ro ,  Esq .
394 OId Country Road
Garden Ci ty ,  New York 11530

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cusLody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t . he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me this

3 r d  d a y  o f  M a y  ,  L 9 7 &

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

tfrI 9, l9?e

lfr, €nrp*rt n. Hers*ilf|l
8?*16 l4tth lttfiur
Hsftral Lr&, Cnr;rnr, tfi fott

!lf*S $"f. t{hfnibtml

Please take notice of the Ufrueiltilf,|fiI0I
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant to sect ion$) {78 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in t le Supr^epe
Court of the State of New York, Albany County, within { mhthr

from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Since

Peti t ioner 's Representat ive

Taxing Bureauts Representat ive

/ru'
tloxtr 3. trulre
tr|i*rtrnt DLracor

( 6 / 7 7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

GASPARE R. MARCHESE

For a Hearing to Review a Determination
under Art icle 20 of the Tax Law.

DETERMTNATION

Appl icant ,  Gaspare R.  Marchese,  87-10 149th Avenue,  Howard

Beach,  Queens,  New York,  f i led a pet i t ion for  a  hear ing to  rev iew

a  de te rm ina t i on  under  A r t i c l e  20  o f  t he  Tax  Law.  (F i1e  No .  13513) .

A formal hearing was held lcefore gdward L. Johnson, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\ , , ro  Wor ld

Trade Center ,  New York,  New York,  on May 20,  L976 and Apr i l  28,

L977.  Appl icant  appeared by John J.  Nigro,  Esq.  The Miscel laneous

Tax Bureau appeared by Peter  Crot ty ,  Esq.  ( t ,ou is  Senf t ,  Ese.  ,  o f

counse l ) .

ISSUE

Whether the determination r:f  cigarette tax due on unstamped

cigaret tes issued against  caspare R.  Marchese under  Ar t ic le  20 of

the Tax Law was correct.
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FINDINGS OF FACT

1.  Appl icant ,  Gaspare Marchese,  was arrested on January 19,

L97O by a Cigaret te  Tax Enforcement  Of f icer  in  the dr iveway of  a

detached garage next  to  h is  res idence.  Four  others were a lso

a r res ted  a t  t he  same address .

2.  Appl icant ,  Gaspare Marchese,  was observed by a Cigaret te

Tax Enforcement off icer carrying a case of cigarettes from the

garage to an automobile standing in front of i t .  He was then

arrested and the cases in the garage were examined. One hundred

cartons were opened and found to contain packs of cigarett,es bearing

no New York State cigarette tax stamp. T'hese were init ialed for

ident i f icat ion by the Tax Enforcement  Of f icer .

3 .  The Cigaret te  Tax Enforcement  Of f icers se ized a l l  the

c igaret tes found in  the garag 'e,  the cerrar  o f  appl icant 's  house,

and in the automobile into which he had been seen loading cigarettes.

The tota l  se ized was 5,898 car tons of  unstamped c igaret tes.

4.  The Miscel laneous Tax Bureau gave no ev idence that  appl i -

cant  had been charged wi th  possession of  any unstamped c igaret tes

pr ior  to  January 19,  L97O. No explanat ion was g iven at  the formal

hear ing as to  the source or  va l id i ty  o f  the Not ice of  Determinat ion

No.  1729 statement  "Unstamped c igraret tes in  possession pr ior  to

January L9,  L97O 29 ,49O ca r tons .  "
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5.  Appl icant ,  Gaspare R.  Marchese,  p leaded "Gui l ty"  in  the

Supreme Court of Richmond County to having acted in concert with

others and having a ided others,  and having possessed or  t ranspor ted

fo r  sa le  20 ,000  uns tamped  c iga re t tes  (100  ca r tons ) .  The  Cour t

f ined appl icant ,  Gaspare R.  Marchese,  the sum of  $500.00 and gave

him an uncondi t ional  d ischarge on February 3,  I97L.

6.  The Miscel laneous Tax Bureau adduced no proof  o f  the

possession by appl icant ,  Gaspare R.  Marchese,  of  any unstamped

cigaret tes other  than the 100 car tons of  which he admi t ted

possess ion .

7.  Appl icant ,  Gaspare R.  Marchese,  d id  not  have a l icense

as a wholesale dealer  o f  c igaret tes on January L9,  L97O.

B.  Appl icant ,  Gaspare R.  Marchese,  has not  pa id the c igareLte

tax assessed against  h im by the Miscel laneous Tax Bureau as fo l lows:

Unstamped c igaret tes in  possession
pr ior  to  January L9,  L97O 29,490 car tons

Less  c iga re t tes  se i zed  a  fo r fe i t ed  -  5 ,898  ca r tons
Cigaret tes subject  to  tax 23,592 car tons

C iga re t t e  t ax  a t  $ f . 20  pe r  ca r t on  $28 ,310 .40
Pena l t y  a t  50% L4 ,L55 .?O

To ta l  t ax  due  $42 ,465 -60

9.  Appl icant ,  Gaspare R.  Marchese,  has re l ied upon the

lega1 advice of his attorney in delaying payment of the tax

assessed .
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CONCLUSIONS OF I,AW

A. fhat  appl icant ,  Gaspare R.  Marchese's  p lea of  "Gui l ty"

to  possession for  sa le of  100 car tons of  unstamped c igaret tes

and h is  t ranspor tat ion of  more than 20,000 c igaret tes which had

not been tax-stamped, bring him squarely within the purview of

sect ion 4Bl  o f  Ar t ic le  20 of  the Tax Law.

B.  That  in  the absence of  proof  o f  appl icant 's  possession

of  the 29,49O car tons upon which appl icant ,  Gaspare R.  Marchese,

was assessed in  Determinat ion No.  L729 dated September 2,  L97L,

that  determinat ion must  be modi f ied.

C.  TLrat  the tax to  be assessed should be:

100  ca r t ons  a t  $1 .20

Penal ty  at  50%

Penalty under section
a t  $10 .00  a  ca r t on

Total Due $1 ,  180 .  00

That the applicant's delay in making payment of this tax is

excusable,  and any fur ther  penal ty  under  sect ion 481(a)  should

be waived.

D.  That  the appl icat ion of  Gaspare R.  Marchese for  redeter-

minat ion of  the assessment  of  September 2,  L97L is  granted to  the

ex ten t  o f  reduc ing  the  tax  due  to  $1 ,180 .00 ,  and  o f  i ns t ruc t i ng

$ 120 .00

60 .  00

481-1  (b )  t ,  000 .  00
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the Miscel laneous Tax Bureau to issue a modi f ied determinat ion

in accordance wi th  th is  dec is ion.  The pet i t ion of  appr icant ,

Gaspare R.  Marchese,  is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
May  3 ,  W lg

'I\um": \C*"^-^-
COMMISSIONER

STATE TAX COMMISSION

PRESIDENT


