
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

O I

ABE KAPI,AN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeEerminat , lon or  a Refund

AFFIDAVIT OF MAILING

o f Cigarette
Taxes under  Ar t i c le  (g )  20 of  the
Tax Law for the Year{xXroocEeofiod(si 1972.

Sta te  o f  New York
County of Albany

JOhn }fuhm , being duly sworn, deposes and says that

Sne is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February , L9T9 , *re served the within

Notice of Decision by {aerxr*a'*€rd* mail upon Abe Kaplan

(xarFrersexqiurrrrer:rrfX the petitioner ln the within proceeding,

by enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as fol lows: Abe Kaplan
242 F;iftanks Avenue
Staten fsland, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that Ehe said addressee is the &swg€ffi@ffiK

Cf i1f$d pet i t ioner  here in and that  the address set  for th on said hrraPPer is  the

last known address of the (s0pwsnsKeffi#icxsrxqfud$cr) petit,loner.

Sworn  to  be fo re  me  th i s

rA -3  (2 /16 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

AEE KAPI,AN
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF MAILING

o f Clgarette
Taxes under  Ar t i c leQo|  20 of  the
Tax Law for the YearfsDrpxxteXlgddff}. 1972.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

qhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  Februrary ,  L979,  xdre served the wi th in

Notice of Decision by ($offilbiJed' mail upon Mark T. Constantlno, Esq.

by  enc los ing  a

a s  f o l l o w s :

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Mark T. Constantlno, Esq.
- n  - -

)o New DoYp EtaTa
Staten Tsland, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta t . e  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  r ^ r rapPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

f$aunrf l.{, 1ff9

fbG l@I.arr
3S! na$rtanlrr trunn
Statcr lr}rd, hln lc{t

naar PlP. K*fgrr

Please take notice of the &alttm
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion($ 

"4ru 
of the Tax Law, any

proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in lhe Sup,reme
Court of the State of New York, Albany County, within { g|ttl

f rom the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

l{lctnal Alrnrff
Spqvfrtrg |hr
llcn!'!r$ 0f"[sr

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

ABE KAPLAN

for a Hearing to Review a Determination
under Article 20 of the Tax Law for the
Year  L972 .

DECISION

Applicant, Abe Kaplan, 242 Tarrbanks Avenue, Staten Island,

New York, applied for a hearing to review a determination under

Ar t ic le  2O of  the Tax Law for  the year  1972 (F i le  No.  17565) .

A formal hearing was held before Michael Alexander, Hearing

Officer, at the off ices of the State Tax Commission, T\,vo World

Trade Center, New York, New York, on May 15, L978 at 1:15 P.iU.

Applicant appeared by Mark T. Constantino, Esq. Ttre l t iscel laneous

Tax Bureau appeared by Peter Crotty, Esq. (Iaurence Stevens, Esg.,

o f  counse l ) .

ISSiJE

l {hether the penalty of $25.00 per carton imposed (pursuant to

sect ion 481.1 (b)  o f  the Tax Law) on appl icant  for  possession of  or

control over unstamped cigarettes was proper.

FINDINGS OF FACT

1. The Miscellaneous Tax Bureau issued a Notice of Determina-

tion of Tax Dre Under Cigarette Tax Law to applicant, Abe Kaplan,
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on December 11,  L972,  determin ing a penal ty  on the,June 24,  Lg72

seizure of cigarettes totalLing 138 cartons. TLre penalty on L28

ca r tons  the reo f  a t  $25 .00  pe r  ca r ton  was  $3 ,200 .00 .

2.  On June 24,  L972,  whi le  under  survei l lance by a pol ice

off ieer, applicant was observed sell ing f ireworks from the trunk

of his car on 5th Avenue in Brooklyn, New York.

3.  The pol ice of f icer  took appl icant 's  keys and opened the

trunk and found therein f ireworks, plus a number of cartons and

packs of cigarettes hrhich did not bear New York cigarette tax

stamps.

4. Applicant was arrested and taken to the 68th Precinct

police station, and his car was driven in and the trunk unloaded.

5. Und.er instructions f rom the desk of f  icer, the police

of f icer  counted the packs of  c igaret tes and h is  recol lect ion was

that there hrere "thousands" of packs, but was told by the Porice

Depar tment 's  Proper ty  c lerk 's  of f ice ( the day of  th is  hear ing)

that the amount was 1,380 packs. No receipt by the property clerk

was issued,  nor  was a wr i t ten notat ion of  the c igaret tes counted

prof fered.

6. No evidence regarding a charge of criminal possession of

cigarettes or the disposit ion of any such charge pursuant to sec-

t ion 48L.2 of the Tax Law was proffered. No evidence regarding

prior involvement in the traff icking of unstamped cigarettes was

pro f fe red .
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CONCLUSIONS OF LAW

A. That applicant, Abe Kaplan, was in possession of or had

under his control on June 24, L972, 138 cartons of cigarettes which

did not bear New York cigarette tax stamps.

B.  That  pursuant  to  sect ion 481.1(b)  of  the Tax Law,  the

State Tax Commission may impose a penalty of not more than

$100.00 for  each 2OO c igaret tes in  unstamped packages in  excess of

2,00O such c igaret tes in  the possession or  under  the contro l  o f

any person.

C. That in i ts discretion, the State Tax Commission may re-

mi t  a l l  or  par t  o f  the penal ty  imposed by sect ion 481.1(b)  of  the

Tax Law

D. Ttrat based on the absence of evidence of other involvement

in cigarette traff icking, the Commission determines that the penalty

shal l  be reduced to f ive dol lars  per  car ton for  a  to ta l  o f  $640.00.

E. That except as provided in Conclusion of Law "D't above,

the application of Abe Kaplan is denied and the Notice of Deter-

mination of Tax Due dated December 11, Lg72 is sustained.

DATED: Albany, New York
Febn-ury l4, :.979

STATE TAX COMMISSION

PRESIDENT


