
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Josephine Dragotta

for Redeterminal ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Cigarette Tax

under Art ic le 20 of the Tax law

for  the  Year  1973.

ATFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 1979, he served the within not ice of Decision by mai l

upon Eugene Mastropier i  Lhe representat ive of the pet i t ioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

vr rapper  addressed as  fo l lows:

Mr. Eugene Mastropieri
67-40 Myrt1e Ave.
GlendaLe, NY I I227

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said hrrapper is the last

known address of the representat ive of the pet i t ioner.

be fo
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STATE OF NEIT YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEII YORK 12227

STATE TAX COMMISSION
JAMES H. TIII,IY JR. , PRESIDENT

MITTON KOERNER
THOMAS H. TYNCH

JOHN J. SOLIECITO
DIRXCTOR

Telephone: (518) 45' l-1723

September 21.,  1979

Josephine Dragotta
60-56 7 l "s t  Ave.
Ridgewood, NY L1,277

Dear  Ms.  Dragot ta ;

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 478 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation aqd Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

cc:  Pet i t ioner 's  Representat ive
Eugene Mastropieri
67-40 Myrtle Ave.
Glendale, NY 1L227
Taxing Bureau's Representative

ncere ly ,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion :

o f :

JOSEPHINE DRAGOTTA DECISION

for a Hearing to Review a Determination :
under  Ar t ic le  20 of  the Tax Law.

:

App l i can t ,  Joseph ine  Drago t ta ,  60 -56  71s t  Avenue ,  R idgewood ,

New York IL277,  f i led an appl icat ion for  a  hear ing t .o  rev iew a

determinat ion under  Ar t ic le  20 of  the Tax Law (F i le  No.  10559)  .

A  fo rma l  hea r ing  was  he ld  be fo re  A rch iba ld  F .  Rober t son ,  J t . ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Conuniss ion,  Two

Wor ld Trade Center ,  New York,  New York,  oD December 2,  L976 at

9 :15  A .M.  App l i can t  appeared  by  Eugene  Mas t rop ie r i ,  Esq .  The  Income

Tax Bureau appeared by Peter  Crot ty ,  Esg.  (Rj -chard Kaufman,  Esq. ,

o f  counse l ) .

I S S U E

Whethe r  the  pena l t y  o f  $13 ,600 .00  imposed  on  app l i can t  pu rsuan t

to  sec t i on  48 I .1 (b )  o f  t he  Tax  Law,  fo r  c iga re t tes  no t  bea r ing  a  New

York c igaret te  tax s tamp in  the possession or  under  the contro l  o f

app l i can t ,  shou ld  be  reduced .
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FINDINGS OF FACT

I .  O n  D e c e m b e r  L 9 ,  1 9 7 3 ,  t h e  M i s c e l l a n e o u s  T a x  B u r e a u  i s s u e d  a

Notice of Determinat ion of Tax Due under the Cigarette Tax Law against

app l - i can t ,  Joseph ine  Dragot ta .  Sa id  Not ice  prov ided tha t  554 car tons

o f  c i g a r e t t e s  w e r e  s e i z e d  o n  N o v e m b e r  L 2 ,  L 9 7 3 ,  o f  w h i c h  5 4 4  c a r t o n s

w e r e  s u b j e c t  t o  a  p e n a l t y  o f  $ 2 5 . 0 0  p e r  c a r t o n  f o r  a  t o t a l  p e n a l t y

o f  $ 1 3 , 6 0 0 . 0 0 .

2 .  App l ican t ,  Joseph ine  Dragot ta ,  was  ar res ted  on  November  L2 ,

L973 and,  pursuant  to  a  p roper  search ,  was  found to  have on  her  person,

in  her  apar tment  and in  her  car ,  a  to ta l  o f  554 car tons  o f  c igare t tes

lack ing  New York  tax  s tamps.

3 .  App l ican t  was  charged w i th  a  C lass  r rA t r  m isdemeanor ,  in  accordance

wi th  sec t ion  48 I (2 )  o f  the  Tax  Law.  App l ican t  p leaded gu i l t y  to  the

c h a r q e  a n d  w a s  f i n e d  $ 2 5 0 . 0 0 .

4 .  A p p l i c a n t ' s  c a r  ( i n  w h i c h  s o m e  o f  t h e  c i g a r e t t e s  w e r e  f o u n d ,

the  car  hav ing  an  approx imate  book  va lue  o f  $1 ,500)  and 554 car tons  o f

c i g a r e t t e s  w e r e  s e i z e d .

5 .  A p p l i c a n t ' s  a c t i v i t i e s  i n  v i o l a t i o n  o f  A r t i c l e  2 0  c o n s t i t u t e

the  on ly  ac t ion  fo r  wh ich  app l ican t  has  ever  been ar res ted .  Her  lack

o f  soph is t i ca t ion  in  these mat te rs  i s  ev idenced by  h .e r  in ten t ion  to

make 25  cents  per  car ton  o f  c igare t tes .
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6.  Appl icant  engaged in  these unlawfu l  act iv i t ies out  o f

d i re  f inancia l  need.  Her  husband had been gravely  in jured and

permanent ly  d isabled severa l  years pr ior  thereto,  requi r ing (as

a resul t )  very large and cont inual  medica l  expenses,  the fu I I

burden of  whj -ch has been borne by appl icant .

7 .  App l i can t  r ece i ved  sa la r i es  o f  $8 ,264 .5 I  i n  1975  and

$7 ,578 .20  i n  1974 .  Her  husband  has  rena l  d i sease  and  i s  unab le

to  work .  I n  i - 975  and  1976 ,  app l i can t r s  apa r tmen t  was  bu rg la r i zed . .

CONCLUSIONS OF LAW

A. That  appl icant ,  Josephine Dragot ta,  was i -n  possession of

or  had under  her  contro l  554 car tons of  c igaret tes on November 12,

1973,  and that  the packs of  c igaret tes there in d id  not  bear  New

York c igaret te  tax s tamps.

B .  Tha t  pu rsuan t  t o  sec t i on  481 (b )  o f  t he  Tax  Law,  the  S ta te

Tax Commission may impose a penalty of not more than $100 for each

200 c iqaret tes in  packages not  bear ing New York c igaret te  tax s tamps,

in  excess  o f  2 ,000  such  c iga re t tes  i n  t he  possess ion  o r  under  the

contro l  o f  any person.

C.  That  in  i ts  d iscret ion,  the State Tax Commi.ss ion may remi t

a l l  o r  pa r t  o f  t he  pena l t y  i r nposed  under  sec t i on  481 .1 (b ) .

D.  That  based on the F indings of  Fact  above,  appl icant ,

Josephine Dragotta, was not a person regularly engaged i.n the
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t raf f ick ing of  c igaret tes not  bear ing New York tax s tamps,  which

woul-d warrant a penalty to the degree imposed by the Notice of

December  19 ,  L973 ;  t he re fo re ,  sa id  pena l t y  i s  r educed  t o  $1 r688 .00

E .  Tha t  excep t  as  p rov ided  i n  Conc lus ion  o f  Law "D" ,  above ,

the appl icat ion of  Josephine Dragot ta is  denied and the Not ice of

Determinat ion issued December 1-9,  L973 is  susta ined.

DATED:  A lbany ,  New York STATE TAX CO}{MISSION

sEP 2 1 1979

PRESIDENT

I S S I O N E R

COMMISS IONER


