
STATE OF NEW YORK
.STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SEBASTIAN DEPERGOI,A
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF MAILING

of CiEarette
Taxes under Art i ; le (x) 2Q of the
Tax Law for the Year(r)ruae0eadaddei 1973.

Sta te  o f  New York
County of Albany

John Hultr , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February , 1979 , xhe served the within

Notice of Decislon by @E(ulrftfiffitx mail upon Sebastlan DePergola

by  enc los ing  a

a s  f o l l o w s :

(@ the pet i t ioner in the within proceedlng'

true copy thereof in a securel-y sealed postpaid wrapper addressed

Sebastian DePergola
1979 Schenectady Avenue
Bnooklyn, New York

and by  depos i t ing  same enc losed in  a  posLpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (oE€o€s€uo€Ooos(

ofuOfoor) pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the &€Aoe€€oo€odnl€oonrcOei petitioner.

Sworn to before me this

14th day of Febg-rary ,  I9T9
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STATE OF NEW YORK
'STATE 

TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SEBASTIAN DCPERGOLA

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f Cigarette
Taxes under Art ic le Qe! 20 of  the
Tax Law for the YearQo) cxxtexxsdfr* 7973.

Sta te  o f  New York
County of Albany

John Huhn

Fhe is an employee of

age, and that on the

Notice of Decision

(representat ive

by enclosing a true copy thereof

a s  f o l l o w s :

AFFIDAVIT OF MAILING

rhe Deparrmenr'  
" :" ; : : " : : :  " : ;""" : . ," ," : : '  

; " ;"" : :" : ,

14th aay ot Febmary , L9 79, xhe served the within

bv :(gerEil]Eicd) mail upon Bruce Davis, Esq.

of) the pet i t ioner in the within proceedlng,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

Bruce Davis, Esq.
t4BB r''tatnush Avenue
Brooklyn, NY 11210

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r t y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ea re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

14th

b e f o r e

o f

me th is

Febrr-mry

t o

d r y ,  L9Tg.
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Februarry 14, 1979

Sbastlan DelbryI-a
1979 Soltcructaff Aurrue
BrooldJm, lleqE York

Itsar ltr. DeFergplec

Please take notice of the doolslOn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section($ 479 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nrcnths
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

, li,
t  ' ,  . l '

,l

t . 1  ,  . .  ,  
;

I

l{le}nel Alexarder
Spetrtlsln8 Tbx
Hsrfne OffJcer

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

:
I
I

, f
ii,'?,!,r l! .;,'
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STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Application

o f

SEBASTIAN DePERGOLA

for a Hearing to Review a Determination under
Article 20 of the Tax Law for the Year L973

DECISION

Appl icant ,  Sebast ian DePergola,  L979 Schenectady Avenue,

Brooklyn, New York, f i led an application (through an attorney)

for a hearing to review a determination under Art icle 20 of

the Tax Law for the year L973 (Fi le No. L4864).

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  &t  the of f ices of  the State Tax Cormniss ion,  Two ! , Ior ld

Trade Center, New York, New York, oD February L6, L978 at

2:45 P.M.  Appl icant  appeared by Norman Greenberg,  Esq.  (Bruce

Davis ,  Ese. ,  o f  counsel ) .  The Miscel laneous Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  (Lau rence  S tevens ,  Esg . ,  o f  counse l ) .

ISSUE

t r ' Ihether the penal ty of  $1,497.00 imposed against  appl icant

for unl-awfu1- possession of  unstamped cigaret tes was proper.
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FINDINGS OF FACT

1. On August 7,  L973, appl icant was arrested by agents

of the special rnvestigations Bureau of the Department of

Taxation and Finance, who were joined by New york city police

off icers.  Appl icant was charged with possession of  509 cartons

of c igaret tes which had no New York State tax stamps.

2.  In July or August of  1975, appl_icant,  Sebast ian

DePergola,  p leaded gui l ty to the misdemeanor of  possession of

100 carLons of  c igaret tes bear ing no tax stamps. He was

f ined $100.00  or  th i r ry  days .

3.  At  the formal hear ing,  appl icant,  Sebast ian Depergola,

test i f ied that  he had purchased and had in his conrrol  509

cartons of  unstamped cigaret tes on August 7,  L973.

4.  The Miscel laneous Tax Bureau assessed appl icant,

Sebast ian DePergola,  a penal ty of  $3.00 per carton for 499

car tons  o f  c igare t tes  ,  fo r  a  to ta l  assessment  o f  $L ,4g7.OO

on Determinat ion No. 2936.

CONCLUSIONS OF LAI^I

A.  That  possession of  more than ten car tons of  c igaret tes

which bear no New York state tax stamp is subject to a penalty

under  sect ion 481-b of  the Tax Law.
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B.  That  the penal ty  assessed against  appl icant ,  Sebast ian

DePergola, \^7as proper and is sustained.

C.  That  the appl icat ion of  Sebast ian DePergola for

redeterminat ion is  in  a l l  respects  denied.

DATED: Albany, New York
February 14,1979

COMMISSION


