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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
ROBERT DE CARLO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f  C iga re t t e

AFFIDAVIT OF MAILING

T a x e s  u n d e r  A r t i c l e ( s )  2 0 of  the
rax Law tor .niglgr(s) E()@effid{$oboor

Sta te  o f  New York
county of AlbanY

John Huhn

)bhe is an employee of the

age, and that on the 23rd

Not ice  o f  Dec is ion by p€tffiI6@ mail upon Robert De Carlo

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapPer  addressedby  enc los ing  a

a s  f o l l o w s : Robert De Carlo
150-68 15th Dr ive
Whi testone,  NY I I357

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the SegQCIGOOAffi lGa

q@pg}6$ pet i t ioner  here in and that  the address set  for th on said wrapPer is  the

las t  known  add ress  o f  t he  pe t i t i one r .

t o  be fo re  me  th i s

day of  FebruarY

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of February ,  L9 7% Xhe served the within

atsrc@Gxxeorp(ry
t rue copy thereof  in  a

Srnrorn

23rd ,  1972

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Februarlz 23, 1979

RabGrt De Carl0
150*68 tsth DrLve
Whltcetonc, mf 11357

Daar Mr. Da Carlol

Please take not ice of the DeClelOn
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant to sect ion(s) 

"  478 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in t l rg-!ry1qme
Court oi  the State oi  New York. Albany County. within 4 l ' lontht

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

L2227. Said inquir ies wi l l  beTaxat ion and Finance, Albany, New York
referred to the proper authority for reply.

Taxing Bureau's Representative

Sincerely,

Suparvl,ror Forral

a

Hcarl"Dg ftntt
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ROBERT DE CARLO

for a Hearing to Review a Determination
under Article 20 of the Tax Law for the
Y e a r  1 9 7 5 .

DECISION

Appl icant ,  Robert  DeCar lo,  150-68 15th Dr ive,  Whi testone,  New York 11357'

fi led an application for a hearing to review a determination under Article 2O of

the Tax Law for  the year  1975 (Fi le  No.  18786).

A fornal hearing was held before Michael Alexander, Hearing Officer' at the

offices of the State Tax Cornurission, Two World Trade Center, New York, New York,

on February 16,  L978 at  2:00 P.M. Appl icant  appeared pro se.  The Miscel laneous

Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Jarnes Morr is ,  Esq. ,  o f  counsel) .

ISSUE

Whether  the penal ty  of  $4.00 per  car ton imposed pursuant  to sect ion 481.1(b)

of the Tax Law on appli-cant for possession of or control over unstamped

cigaret tes was proper.

FINDINGS OF FACT

1. The Miscellaneous Tax Bureau issued a Notice of Determination of Tax Due

Under Cigaret te Tax Law to appl icant ,  Robert  DeCar lo,  asser t ing a penal ty  of  $4.00

pe r  ca r ton  fo r  a  t o ta l  o f  $1 ,408 .00 ,  based  on  a  March  10 ,  1975  seLzu re  o f  352

cartons of  unstamped c igaret tes.  Said Not ice was mai led to "Robert  DeCar lo,

150-68 15 Ave. ,  Whi testone,  N.Y."  and was returned to the Bureau by the Uni ted

States Postal Service with the stamp "No Such Number".
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2. Applicant, Robert DeCarl-o, resides at 150-68 15th Drive, not Avenue

(underlining for ernphasis) .

3. A subsequent Notice was timely issued on February 28, 1978 to Robert

Decarlo in the same amount as the notice in Finding of Fact tt ltt, above.

4.  Appl icant ,  Robert  DeCar lo,  carr ied 362 car tons of  unstamped c igaret tes

i-nto the basement of his reeidence and stored them there for another Derson. He

did not know that the cigarettes did not have Ner^r York State cigarette tax stamps.

The person for whom he was holding the cigarettes has departed the country.

5.  On March 10,  L975,  an invest igator  approached appl icant  in  f ront  of  h is

house and showed him a search warranL for the search of the premises regarding

cigarettes. Applicant cornplied witb the investigator, F. Mooney, and took hirn into

the basement and showed the investigator the cartons of cigarettes.

6. The cartons of cigarettes were counted i-n front of applicant and then

placed in the invest igator fs  car .  A receipts by the Property  Clerk for  c igaret tes

was issued that  day.

7. Applicant was then arrested and taken to the L22nd Precinct police sLaLion

where applicant was "booked" and released in his or^rn recognizance. Subsequentl-y,

appl icant  p leaded gui l ty  to  a misdemeanor and was f ined $750.00 for  possession of

the unstamped c igaret tes.

8. Applicant had never been involved in any previous incident involving

unstamped c igaret tes.  Fur thermore,  i t  was through appl icant fs  in i t ia t ive and

desire to pay whatever penalty was due New York State on his possession of or

control over the unstamped cigarettes that this matter came before the State Tax

Cornmission.
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c. That the state Tax commission, in its discret,ion' may

the penalty imposed by sect ion 481.1(b) of the Tax Law'

-3-

CONCLUSIONS OF LAW

A. That applicant, Robert DeCarlo, was in possession or had under his control

362 eartons of unstamped cigarettes on March 10, L975'

B. That pursuant to sect ion 481.1(b) of the Tax Law, the State Tax Commission

may i-mpose a penalty of not more than $100.00 for each 200 cigarettes in unstamped

packages in excess of 2rO0O such cigareftes in the possession or under the control

of any person.

remit  al l  or Part  of

D. That based on applicantrs lack of knowledge and his open cooperation,and

in l ight of the fact that this is his first involvement in such a matter and that

said involvement was nog as a pri-ncipal in the trafficking of unstamped

cigarettes, the Commission determines that the penalty sha1l be reduced to two

dol lars per  car ton for  a tota l  penal ty  of  $704'00.

E. That except as provided in conclusion of Law "D" above, the application

of Robert Decarl0 is denied and the Notice of Determination of Tax Due dated

Eebruary 22,  1978 is  susta ined.

DATED: AlbanY, New York

February 23, 1979

STATE TAX COMMISSION

I

V\^"!ffi" 
'lG"^^.^-

CO}6{ISSIONER
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