
STATE OF NEW YORK
STATE TAX COMIVIISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
BfG V VENDING CORP. and VICTOR DE CERBO :

d/b/a V & R ENTERPRISES
For a Bqds*cxx*xatinxxefxxxDaf*Kixrxt)<Ex :
xxtxr*x*sNxsf .xxx&xtxxu* nxt*sxxsxxxxBsf, xnd
-+ Hearing to Review the Denial or Revocation
l^  of  a [ icepse.aS A Whq1esale Dealer  of  Cigaret tes
xxxEx  unoe r  A rc rc le (x ) zu  o t  Ene
Tax Law fsxxthgx**rrdg*:€Rd€6[itg&(ed :

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of A1bany

John Huhn

xhe is  an employee of

age ,  and  tha t  on  the

Notice of Decision

rhe Deparrmenr' ":";::,;": ""rT;""":","""::' 
j";""::':,

15th day of March , L9 79, Ehe served the within

by (e*r*it**d) mail upon Big V vendingi Corp.

the pet i t ioner in the within proceedlng,

secure ly  seaLed pos tpa id  wrapper  addressed

(xegrxrexiakixsxaf)

by  enc los ing  a  t r ue  copy  the reo f  i n  a

as fo l lows:  Big V Vending Corp.
265 West Main Street
Patchogue, New York 11772

and by  depos iL ing  same enc losed in  a  pos tpa id  p roper ly  addressed r^Trapper

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (feXAg*SRf{*ki*S

*fxf&e) pet i t ioner herein and t ,hat the address set forth on said wrapper is the

last known address of the (r*Rre**ef<*t*xexefxf&g) petit,ioner.

Sworn to before me th is

15th day of  March

i n a

o f

rA -3  (2 /76 )

,  1 9 7 9 .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion
:

o f

BIG V VEIIDING CORP. and VICTOR DE CERBO :

d/b/a V & R ENTERPRISES
For a *pdee*s*m**ep<pfpa<9of,{:cripmcs<s :
:olkrirqi:onoof no<9eEprsli*Dsbihes<m<lo<*af iasd
^c Hearinq to Review the Denial or Revocation

w

tr g t "tt?'fr? t?1.1"5nt $ e s a 1 e De ale 1 o.fi 
"c 

iv are tte s
Tax Law fu<rCcxXrm(xlxqxxR*riq***) :

AFFIDAVIT OF I.,IAILING

Sta te  o f  New York
County of A1bany

John Huhn , being duly sworn, deposes and says that

the is  an employee of  the Department  of  TaxaEion and Finance,  over  18 years of

age ,  and  thaL  on  the  15 th  day  o f  March  ,  L979 ,  rhe  se rved  the  w iEh in

Notice of Decision by (lrrt*f,*rd) mail upon Victor DeCerbo

(rnsprruaE\fi$k+rrt:."$f,) the petitioner in the within proceeding,

by enclos ing a t . rue copy thereof  in  a securel -y  sealed postpaid wrapper addressed

as fo l lows:  Mr.  Vic tor  DeCerbo
839 West Greenbelt Parkway
Holbrook, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (rc*r*n*n*t*ixc

pfx*h*)  peEi t ioner  here in and thac the address set  for th on said wrapper is  the

last known address of the (rc*rnn*:o*n**:cnxdxlfos) petit ioner.

Sworn

15rh

before me th is

of March

to

d a y

rA -3  (2 /76 )

, L 9 7 9



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

BIG V VENDING CORP. and VICTOR DE CERBO :

d/b/A V & R ENTERPRISES
For a RadxtrExalnatrisnxsfxax&ef*sx*8a$xgr :
ExR6rlSxtsxxdaxExBraExx*!(xx*E$xxrxxxRrfxxd
*o Hearing to Review the Denial or Revocationrc{} of a License as a Viholesale Dealer of Ciqarettes
9ax**  under Ar t ic le(*)  20 of  the
Tax Law SunnthuxX6xx*x}:oooBesxt'cd<6pi :

AFFIDAVIT OF I',IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 15th day of  March ,  L9 7gr  *he served the wi th in

Notice of Decision by (xcxt*f*s*) mait upon Floyd Sarisohn

(representat ive of )  the pet i t ioner  in  the wi th in proceeding '

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  seaLed  pos tpa id  w rappe r  add ressed

Floyd Sarisohn, Esq.
as follows: Sarisohn, Sarisohn, Carner, Thierman & Steindler

1020 East ,fericho Turnpike
p .O .  Box  280
Commack, New York LL725

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  SLa tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

15th day of  March
.,'x

1 {iJ

,  L 9 7 9 .

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Maroh 15, 1979

Blg V Vand!.ng €orp.
265 ltsst llaln gtraot
Patctrognn, Iitrer{ Iork 11772

Gentlomnl

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(3) 4?8 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nont*rs
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

1,tl I t,
f li*t:,tt'i

II(IC''IIETJ A'JEXAI{DER
strpEBvlsrlG Enx HEtn$rl oErrcER

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

l{ateh 15' 1979

Mr. VLctor D6Csrb'o
839 ?lost Graer&el.t Parlssay
Holbrooh, tfa* Yorh

DoNr Utr. Dcoedoor

Please take not ice of the
of the State Tax CommissioPE$Ft6$d herewith.

You have now exhausted your r ight of  review at the administrat ive

il:i;,i"TT::il ::' ::""iR "n 4JR ",. " o".i. i# Jl ",ff t'Lx- I iJ'
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

cc: Pet i t ioner 's Representat ive

Taxing Bureauts Representat ive

d sontha

TA-1  . r2  (6 /77)
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STATE OF NEIV YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

BTG V VENDING CORP.
and

VICTOR DE CERBO
d/b/ a

V & R ENTERPRISES

DECISION

for a Hearing to Review the Denial- or :
Revocat ion  o f  a  L icense as  a  Wholesa le
Dea ler  o f  C igare t tes  under  Ar t i c le  20  :
of  the Tax Law.

App l i can ts ,  B ig  V  Vend ing  Corp . ,  265  Wes t  Ma in  S t ree t ,  Pa tchogue ,

New York LI772,  and Vic tor  DeCerbo,  839 West  Greenbel t  Parkway,

Holbrook, New York, f i led applications for a hearing to review the

denia l  o f  the corporate appl icat ion for  a  l icense as a wholesale

c igaret te  dealer  and the cancel la t ion of  the ind iv idual  l icense as

a wholesale c igaret te  dealer  (F i le  No.  L4929) .

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Cen te r ,  New York ,  New York ,  oo  June  20 ,  ] -977  a t  l : 15  P .M.  App l i can ts

appeared by Sar isohn,  Sar isohn,  Carner ,  Thierman & Ste ind ler ,  Esqs.

(F loyd Sar isohn,  Ese. ,  o f  counset)  .  The Miscel laneous Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esg .  (A lexander  We iss ,  Esq . ,  o f  counse l ) .
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ISSUES

I.  Whether  denia l  to  a corporat ion of  a  l icense as a whole-

sa le c igaret te  dealer  was proper ,  where based on the cr iminal  record

of  the corporat ionrs pres ident  and so le shareholder .

II .  Whether the discovery of the existence of a prior criminal

record of  a  l icensee more than twelve years af ter  h is  convic t ion is

proper  cause for  the cancel la t ion of  h is  l icense as a wholesale

dealer  o f  c igaret tes.

FINDINGS OF FACT

1.  Appl icant  B ig V Vending Corp.  is  a  New York corporat ion

organized in January of L976 and whol-ly-owned by Victor DeCerbo. As

pres ident  o f  the corporat ion,  V ic tor  DeCerbo f i led an appl icat ion for

a l icense as a wholesale c igaret te  dealer  on March I0 ,  1976.

2.  The appl icat ion was made on form MT-343,  which was suppl ied

by the Miscellaneous Tax Bureau. The form made no inquiry as to

arrest  or  convic t ion records of  appl icant  or  i ts  o f f icers.  The

application was not required to be sworn.

3.  By a le t ter  dated Apr i l  L9 ,  L976,  the Miscel laneous Tax

Bureau not i f ied appl icant  B ig V Vending Corp.  that  i ts  appl icat ion

for  a  corporate l icense as a wholesale dealer  o f  c igaret tes had been

disapproved. The letter indicated that the disapproval was based

on Vic tor  DeCerbors cr iminal  record.
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The same le t ter  dated Apr i l  19,  L976 stated:

"We have arranged to cancel wholesale cigarette
l icense #C-2356v issued in  your  former bus iness
organizat ion as an ind iv idual  do ing business as
V & R Enterpr ises.  r r

5 .  On May 19,  L976r  6ro at torney represent ing appl icants '  B ig

V Vending Corp. and Victor Decerbo d/b/a V * R Enterprises, requested

a hear ing on the d isapproval  o f  the appl icat ion for  a  wholesale c iga-

re t te  dea le r ' s  l i cense  and  on  the  cance l l a t i on  o f  L i cense  No .  C -2356v .

6.  Appl icant  V ic tor  DeCerbo d, /b /a v  a R Enterpr ises began

business on Apr i l  L4,  1969 and on the same day f i led an appl icat ion

for  a  l icense as a wholesale dealer  o f  c igaret tes.  Regis t rat ion

License No.  C- l8 l3v was approved by the Miscel laneous Tax Bureau on

May  27 ,  L969 .  Th i s  l i cense  was  rep laced  on  Ju l y  31 ,  L972  by  L i cense

No .  C -2356v ,  o r  V i c to r  DeCerbo rs  app l i ca t i on  da ted  Ju l y  B ,  1972 .

7.  A repor t  o f  cr iminal  in format ion regard ing Vic tor  DeCerbo

was suppl ied on Apr i l  2 ,  L976 by the Div is ion of  Cr iminal  Just ice

Serv ices to  the Miscel laneous Tax Bureau.  By s t ipu lat ion of  the

attorneys for the respective part ies at the formal hearj-ng, the

convict ions shown on that report were made part of the record. The

record shows numerous convict ions of Victor DeCerbo from 1938 to 1954

on varj-ous charges ranging from vagrancy to burgldty, grand larceny

and armed robbery.  In  L964,  a f ina l  convic t ion appeared for  book-

making.  V ic tor  DeCerbo test i f ied that  he has not  been arrested s ince

December  o f  1964 .

4 .
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B.  Appl icant  V ic tor  DeCerbo test i f ied,  wi thout  contradic t ion

by the Miscellaneous Tax Bureau, that he has not even been charged

with any violation of any rules and regulations concerning the whole-

sa l ing of  c igaret tes under  Ar t ic le  20 of  the Tax Law dur ing the

eight  years he has held a l icense under  the Miscel laneous Tax Bureau,

commencing in  May of  1969.

g.  Cancel la t ion of  the l icense as a wholesale dealer  o f  c iga-

rettes for Victor DeCerbo was not due to any violation on his part

of the Tax Law, but was a direct consequence of his change of business

operat ion in  Lg76 f rom an ind iv idual  to  a corporate ent i ty .  Clearance

of the names of corporate off icers through the Division of Criminal

Just ice.  (not  made in  1969 and L972)  then revealed h is  cr iminal  record-

10.  The denia l  o f  a  l icense as a wholesale dealer  o f  c igaret tes

to Big V Vending Corp. by the Miscellaneous Tax Bureau was based on

the prev ious cr iminal  record of  i ts  pres ident  and so le s tockholder ,

Vic tor  DeCerbo.

CONCLUSIONS OF LAW

A. That every person seeking to do business in New York State

as a wholesale dealer  o f  c igaret tes must  have a l icense granted by

the State Tax Commission. Such a l icense may be denied only for

cause .  I t  may  be  suspended  o r  revoked  on l y  fo r  cause  " . . . a f t e r  an

oppor tuni ty  for  hear ing has been af forded.  "  Sect ion 480,  Ar t ic le  20

of the Tax Law.
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B. That  re fusal  to  grant  a  l icense for  cause must  be

good cause,  i .e . ,  grounds which may be proper ly  considered

s ta tu te ,  and  i t  mus t  be  suppor ted  by  ev idence .  (53  C .J .S .

based on

under the

L icenses

sec t i on  38 ;  Hos te r  v .  HoLz ,  L7 I  N .Y .S .  2d ,  65 ,  3  N .Y .  2d ,  639 ,  148  N .E .

2d  287 ) .

C.  That  a record of  cr iminal  convic t ions,  the most  recent  o f

which is more than twelve years o1d, does not constitute evidence

of  present  unf i tness of  an appl icant  to  hold in  corporate form a

license that he has held without violation as an individual for

e ight  years.  The cause c i ted as a bas is  for  the denia l  o f  a  l icense

to eig V Vending Corp. was neither reasonable nor supported by

su f f i c i en t  ev idence .  (Ba r ton  T ruck ing  Corp .  v .  OrConne l l ,  J -97  N .Y .S .

2d  138 ,  7  N .Y .  2d .  307  (1959 ) ) .

D.  That  there was no cause for  the cancel la t ion of  L icense

No .  C -2356v  o f  V i c to r  DeCerbo ,  q ran ted  Ju l y  3 I ,  1972 ,  wh ich  by  Iaw

cont inued in  ef fect  " . . .unt i l  revoked or  suspended for  cause or

surrendered."  Sect ion 480,  Ar t ic le  20 of  the Tax Law.  The cancel -

lat ion is voided and the l icense is restored unti l  replaced by the

license to be granted to applicant Big V Vending Corp. in accordance

wi th th is  dec is ion.

E.  That  the appl icat ion of  B ig V Vending Corp.  is  granted anc

the denia l  o f  a  l icense as a wholesale c iqaret te  dealer  is  annul led.



6 -

The cancel la t ion of  the l icense as a wholesale dealer  in  c igaret tes

is  vo ided,  as ind icated in  Conclus ions of  Law "D",  above,  and the

Miscel laneous Tax Bureau is  hereby d i rected to  process the appl ica-

t ion of  B ig V Vending Corp.  in  accordance wi th  th is  dec is ion.

DATED: Albany, New York

March  15 ,  L979

STATE TAX COMMISSION

,|
t

COMMISSIONER

\ . .
t  ' - * -  l t

\r\,r j- i.,\\ I -\ i.r, 1..nr'"

SSIONER


