
STATE 0F NEhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Fred Bauer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Cigarette Tax

under Art ic le 20 of the Tax Law

for  the  Year  1975.

AT'FIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by mai l

upon Fred Bauer,  the pet i t ioner in the within proceeding, by enclosing a true

copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Fred Bauer
L77L Anne Rd.
Mer r ick ,  Long Is land,  Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn to before me this

28th day of September, 7979.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Fred Bauer

for Redeterminat ion of a Def ic iency or a Revision

of a Determi-nat ion or a Refund of

Cigarette Tax

under Art ic le 20 of the Tax Law

for  the  Year  1975.

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by mai l

upon leon Port  the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Leon Port
Port & Port
123 Hicks St.
Brooklyn,  NY 11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent furLher says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said rdrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

28th day of SepLember, 7979.



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEIY YORK 12227ffiry
STATE TAX COMMISSION
JAMES H. TUIIY JR., PRBS]DENT

UIT?ON KOERNER
THOMAS H. TYNCH

September 28, L979

Fred Bauer
1771 Anne Rd.
Merr ick, Long Island, NY

Dear I I r .  Bauer:

Please Lake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 478 of the Tax Lawr otry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Corrunissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

Sincerely,

,,1heL{Fttt-?1,.-

Peti t ioner '  s Representat ive
treon Port
Port  & Port
123 H icks  St .
Brooklyn, NY 11201
Taxing Bureau' s Representat ive

JOI{N J. SOLTECITO
DIRECTOR

Telephone: (518) 457-L723



STATE OF NEVf YORK

STAf,E TAX CCDIMISSION

In the Matter of t}re Application :

o f :

FRED BAUER :

for a Hearing to Revieial a Determination :
urder Article 20 of ttre Tax Law for tkre
Ye.=n.r L975. :

DECISICDT

Applicant, FYed Bauer, l77I Anne Road, tr4errick, Ner.r Ycrk, filed an appli-

cation for a hearing to revistr a deterrnination rxrder Arbicle 2O of the Tac Lanr for

the year 1975 (FiIe No. 17529).

A forrnal hearing was held before Neil Fabricant, Itrearing Officer, at the

offices of the State Tax Ccrnnission, I\lrc l{orld Trade Center, Narr York, Neur York,

on Decernber 5, L977 at 1:15 P.M. Applicant appeared by Port and Port, Esqs.

(Leon Port, Esq., of crcr:nsel) . Ttre Miscellaneous Tax Bureau appeared by Peter

Crotty, Esq. (Irving Atkins and Frark Levitt, Esqs., of @unsel).

lrjhether tlre penalty of $54,864.00 inposed on applicant pursuant to section

481.f(b) of ttre Ta< Law for lnssession of or rcntrol over 27,442 cartons of

cigarettes wtrich did not bear New York tar starys is proper.

F]NDINGS OF FASI

1. Applicant, Fred Ban:er, was issued a Notice of Determination of Ta< Due

r:nder ttre Cigarette Ta< Law (Article 20, sr:lcd,ivision l(b) of section 481) on

October 27, L976. Said Notice provided t)'LaL 27,432 cartons of cigarettes sulcject

to a penalty of two dollars per carton were seized on Ocbober 31-, L975, for a

total- penalty of $54,864.00.
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2. Cigarettes \^rere seized late at night on October 31, 1975 at a

premises at 3lB Faile Street, Brorx, Nerar York. The searctr condusEed at said

premises was rnade on the basis of a search warrant issued bryz Sr.prene Court

Justice Luigi Marano of ttre Sup:ene Court, Corrrrty of Kings, issued on

October 3)-, L975.

3. 4pplicant, Fred Bauer, along r,rrittr tr^ro otf€r individuals, hras

arrested thereafter, ttte date of applicarrtrs arrest being Novenber 1, 1975.

Subseguently, on Novenrber 19, L975, applicant pleaded guilty to forgery in

ttre th-ird degree, a Class A misdeneanor, arxl was fined $400.00. Ttris offense

relates to thre reter used in inprinting tlre starp on cigarette pacJcs.

4. O: July 2t L976, at a hearing which involved tfre ot}rer tr^D indivi-

duals before Judge l4ilones in the Criminal Court of the City of Nan York,

County of Nesar York, t}re search warrants (on vitriclr the searctr and seizr.rre of

ttre cigarettes here inrzotved was at issue) were found defective and the

evidence obtained jrr the searctr (ttre seized cigarettes) was st4)pressed.

5. No evidence other than fte search and seizure was proffered

crcnnecting applicant to unstangnd or u:rldrfully starped ciagrrettes.

CCDG;USIOD{S OF I,A!V

A. That ewidence exch-rded in a criminal proceeding a.s the fnrits of

an illegal searctr is not a&nissable at the adninistratirrc IeveI.

Finn's Liqr:or Shop Inc. v. State l;iqr-pr Autlrority 24 N.Y.2d 647, oerb. den.

396 US 840.

B. That absent the evidence obtained frqn ttre illegal search, the

record does not otherw"ise contain facLs sr4>trnrtive of the conch:sion ttlat

applicarrt was in trrcssession of or had control over cigarettes in urstanped

or unlawfully stanped pad<ages.



-3-

C. That ttre application of F?ed Bauer is granted and tte liotioe

of Determination issued against applicant on October 27 | L976 is cancelled.

DATED: Albany, Nerv York

: : . : :  c t  i "  j


