
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I]NITED PARCEL SERVICE

For a RedeEermlnat ion of a Def lc iency or
a Revision of a Determinat lon or a Refund
of Ciga::ette
Taxes under Art icLe(g) ZO

AFFIDAVIT OF MAILING

of the
rax Law for the Year(Spg6o6€06gsd0d

1U-.7 ).

State of New York
County of A' lho-- '

Bruce Batchelor , being duly sworn, deposee and says that

rhe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 7ll1- day of Ju:re , L977 , lg[re sented the wlthin

Notice of Deci.sion by 0gwbfi6fie$ mail upon United Parcel Servi,ce

M) the pet l t loner in the withln proceedlng,

by encLoslng a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: United Parcel Service
6/+3 West /r3rd Street
New York, New York

and by deposLting same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States PostaL servlce within the State of New York.

That deponent further says that the said addressee ls the (9e00e900fiCIfid90(

p6ffi petitloner herein and that the address set forth on sald lrrapper is the

last known address of the f f i  pet l t loner.

Sworn to

7tl/{v
r ' 1

I

before rne thts

of Jr:rre

ra.-3 (2176)

,  L9 77.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
UNITED PARCEL SER\ruCE

For a Redeterminat ion of a Def ic iency or
a Revision of a Determination or a Refund
of Cigarette
Taxes under Art ic le (x) 2A of the
rax Law for the 

l#;,ry

State of New York
County of Albany

Bruce Batchelor

Xhe is an enployee of the Department

age, and that on the ?th day of

Notice of Decision

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

of Taxat lon and Flnance, over 18 years of

Jurre , L9 77 r fhe served the wlthin

Uy (gqX*ffig|) mail upon Schnader, I{arrison, Segal- &

'Ba19ho$rVt?€bt""rr,ratlve of) rhe perlrioner in the withln proceedlng,Lewr_s, .usqs. L!;sq
Counsel )

by enclosing a true copy thereof ln a securely seated postpaid wrapper addreseed
Halph Srqyder, Esq.

as follows: Schnader, Harrison, Segal & Lewis, Esqs.
I7l9 Packard Building
Phil-adelphia, Pennsylvania I9LO2

and by depositing same enclosed ln a poetpaid properly addressed wrapper tn a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Servl-ce withln the State of New York.

Thac deponent further says that the said addressee is the (representatLve

of the) pet i t loner hereln and that the address set forth on said wraPPer is the

Last knorrrn address of the (representat ive of the) pet i t ioner.

Sworn to before me thls

7th day of June

rA4 (2176)

,  L977. K"rr* 6,,&ta[q-1



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jtn ?' 19417

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: tsrer 4f7-1?81

STATE TAX COMMISSION

r
htte{ h$d Smlor
6t, kt 4$'C 8tilrt
f,ar lor}r lk tort

0mtlmr

please rake notice of the IbOtUtO - _
of the State Tax Commission enclosed here[^t i th.

Please take further not ice that pursuant to
Section(i$ 4?S of the Tax Law, anY
proceedinii i i i court to review an adverse deci-
sion must be commenced withit 4 nmthl
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund all.owed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed
wiLl. be referred to the

to the igned. They
proPer Pa fo repl-y.

f , S t

0ohra
Enc. t|I

0fll,om
Pet l t ioner 's  Repres a t i ve :

Taxing Bureau's Representat ive :

rA-L.L2 (r /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl icat ion

o f

UNITED PARCEL SERVICE

for Revision or for Refund of Cigarette
Taxes under Art icle 20 of the Tax Law
fo r  t he  Year  L974 .

DECISION

Pet i t ioner ,  Uni ted Parcel  Serv ice (here inaf ter  UPS) ,  643

West  43rd Street ,  New York,  New York,  appl ied for  rev is ion of  a

determinat ion or  for  re fund of  Cigaret te  Taxes under  Ar t ic le  20

o f  t he  Tax  Law fo r  t he  yea r  L974 .  (F i1e  No .  10565) .

A formal  hear ing was held at  the of f ices of  the State Tax

Cormnission, Two World Trade Center, New York, New York on March 29

L976 before Edward L.  Johnson,  Hear ing Of f icer .  The pet i t ioner

appeared  by  Schnader ,  Ha r r i son ,  Sega l  &  Lew is ,  Esqs .  (Ra lph

Snyder ,  Esq .  o f  counse l ) .  The  M isce l l aneous  Tax  Bureau  appeared

by  Pe te r  C ro t t y ,  Esq .  (R icha rd  Kau fman ,  Esq .  o f  counse l ) .

ISSUE

Whether a contrnon carrier is l iab1e for cigarette taxes on

cigaret tes s to len f rom i t  in  New Yor !1 State when the c igaret tes

were p laced wi th  the carr ier  by the manufacturer  for  de l ivery to

a United States mil i tary exchange consignee in New York State.
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FINDINGS FACT

1.  Pe t i t i one r ,  UPS,  d id  no t  f i l e  C iga re t te  Tax  re tu rns  fo r

the  tax  yea r  L974 .

2.  Pet i t ioner ,  UPS, was l icensed to operate as a coutrnon

carr ier  in  the State of  New York.

3.  Fol lowing a desk audi t ,  the Miscel laneous Tax Bureau

issued a Not ice of  DeLerminat ion of  tax due under  Ar t ic le  20 of

the Tax Law against  pet i t ioner ,  UPS. The Not ice,  dated October  11 '

Lg74, found taxes due and unpaid according to New York State

Cigaret te  Tax,  10 day Not ices 1t943 a1; 'd  944 for  $90.00 each for  one

case  o f  c iga re t tes  l os t  wh i l e  i n  t he  possess ion  o f  pe t i t i one r ,  UPS '

4 .  A  c la im  fo r  l oss  o f  two  cases  o f  c iga re t tes  had  been

made by the manufacturer, Brown & Wil l iamson Tobacco Corp' and

pe t i t i one r ,  UPS,  had  pa id  the  c la iman t  $ f00 .00  each  fo r  t he  l os t

cases  o f  c i ga re t t es .

5 .  Possess ion  o f  t he  c iga re t tes  had  been  g i ven  to  pe t i t i one r ,

UPS, by Brown & Wi l l iamson at  the la t ter 's  warehouse in  Syracuse,

New York for  de l ivery to  Hancock F ie ld  Exchange at  the U'S '  A i r

Force Base in  Nor th Syracuse,  New York.

6.  No c igaret te  taxes had been paid to  New York State on

the  c iga re t tes  be fo re  they  were  l os t .

7 .  Hancock F ie ld  Exchange was a p lace for  the sa le of  goods

pursuant  to  regulat ions promulgated by the u.S.  A i r  Force and

operated by a voluntary unincorporated organLzation of the armed

fo rces  o f  t he  Un i ted  S ta tes .

OF
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8.  That  c igaret tes so ld to  Hancock F ie ld  Exchange were not

subject  to  tax at  the fac i l i ty .  Tax Law sect ion 471-  Subdiv is ion

l ;  op in ion of  the At torney Genera l  -  Legis la t ive Document  -  1939

Annual  Repor t  204 June 30,  1939.

CONCLUSIONS OF LAW

A. That  Ar t ic le  20 of  the Tax Law sets  out  the prec ise

meaning of the term "Sale" to mean" . .  .  atty transf er of t i t le or

possess ion  o r  bo th . "  Tax  Law Sec t i on  470  Subd iv i s ion  3 .

Physica l  custody was g iven the pet i t ioner  by the sh ipper ,

a lbe i t  for  a  l imi ted purpose,  and under  the pecul iar  def in i t ion in

Ar t i c l e  20 ,  t h i s  cons t i t u tes  " sa le . "  The re  was  a  t rans fe r  o f

pos  ses  s  i on  .

B.  That  Sect ion 471 of  the Tax Law c1ear1-y prov ides that

the inc idence of  tax is  upon possession of  c igaret tes wi th in  the

State.  Though a bai lee for  h i re ,  pet i t ioner  UPS had actual  pos-

sess ion of  the c igaret tes in  quest ion f rom the t ime i t  received

them at  the sh ipper 's  warehouse in  Syracuse,  New York unt i l  those

cigarettes hrere lost, presumably enroute to the consignee in

North Syracuse,  New York.

C.  That  the c igaret tes in  quest ion had come to rest  in

Brown & Wi l l iamson's  warehouse.  They were in  New York State in t ra-

s tate comrnerce when lost .

D.  That  pet i t ioner ,  UPS, re l ied in  good fa i th  upon legal

adv ice that  UPS did not  owe arry  c igaret te  tax.  I ts  de lay in

making payment of the tax assessed is excusable within the meaning
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o f  t he  Tax  Law,  sec t i on  481  subd iv i s ion  1 (a ) .  The  pena l t y  was

no t  assessed  on  De te rm ina t i on  No .  27LL  da ted  Oc tobe r  11 ,  L974 .

E.  That  pet i t ion for  redeterminat ion of  the Cigaret te  Tax

on  De te rm ina t i on  No .  27LL  da ted  Oc tobe r  11 ,  L974  i s  i n  a l l  r e -

spec ts  den ied .

DATED: Albany, New York

June 7 , 
'1,977

STATE TAX COMMISSION


