
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

s&EVENDING,  INC .

8 AX >e<x'r!Ul€{rexd!ilOt:l66 >Os{XX)€ff nl*rirg><e

AFFIDAVIT OF MAILING

e
of the

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and sayg that

rhe is an employee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 14th day of April , 19 7J *te served the within

Notice of Determination by 6c*tdt*&i,**) mail upon S & E Vending' Inc.

by enclos ing a

a s  f o l l o w s :

(mcccoGetjrx*of) the petitioner in the wlthin proceedlng,

true copy thereof in a securel-y sealed postpald wrapper addressed

S&EVend ingr Inc .
170 Nassau Drive
Albertson, New York 11507

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post ot f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That r)eponent further says that the said addressee is the (nc*xmc**fiise

efuStle) peti.ti"oner herein and that the address set forth on said \traPPet le the

last known address of the (te*rce$?g$Oer**>dbe) petitioner.

cense as a w
Fi"9tt$'!$tes

Sworn to before me this

14th day of APri l
,1

/ t

$r*". Se'V-(u-tryt

Tax Law 8'?<X!rer&XX{St:@(#XtOs€)

rA-3 (2/76)

,  L977 .
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AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

*re is an einptoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on thel4th day of Apri l ,  L9 77, $ie served the wlthin

Notice of Determination by Gffiibtrsd0 urail upon Richard Leshnower &

Richard Rubin (representative of) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

a s  f o l l o w s :
Richard Leshnower & Richard Rubin, Esqs.
c/o MLLton E. JacobowLtz, Esq.
1618 Central Avenue
Far Rockaway, New York 11690

and by deposit ing same enclosed in a postpeid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excLuslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addreasee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper ls the

last known address of the (representat ive of the) pet l t ioner.

Sworn

14th

to before me this

day of Apri l

Wholesale

Tax Law tilp<8h€<xEaxQeFoa<XxdoeG)

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

tFrl,l L' It??

A D O R E S S  Y O U R  R E P L Y  T O

T E L E P H O X E :  ( 5 t 8 ) {l?-178t

r sl tTrndlagl  t rRoe
l?0 fr|mu rFfun
il&*t;on, ililrf rort [lto?

Omtlxnr
PLease take notice of the Ufllf|mtlfrcI
of the State Tax Cornmission enclosed herewith.

Please take further not.ice that Pursuant to
Sectionfi; t7& of the Tax Law, any
proceeding in court to revieet an adverse deci-
sion must be commenced within I mtlff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the
will be referred to the proper

Enc.

cc :  Pet i t ioner 's  Rep
nrrrl"W Otflmr

n ta t i ve :

Taxing Bureauts Representat ive:

rA-1 .12  ( r /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

S&EVENDING,  INC .

fo r  a  L i cense  as  a  Who lesa le  Dea le r  o f
Cigaret tes under  Ar t ic le  20 of  the Tax
Law.

Whether the denial of a l icense to S

a wholesale dealer  o f  c igaret tes pursuant

Law was proper .

DETERMINATION

App l i can t ,  S  &  E  Vend ing ,  I nc . ,  he re ina f te r  "S  &  8 " ,  170

Nassau  Dr i ve ,  A lbe r t son ,  New York  11507 ,  f i l ed  an  app l i ca t i on  fo r

a l icense as a wholesale dealer  o f  c igaret tes pursuant  to  Ar t ic le

20  o f  t he  Tax  Law (F i l e  No .  10954)  .

A formal  hear ing was held before Edward L.  Johnson,  Hear ing

Of f i ce r ,  & t  t he  o f f i ces  o f  t he  S ta te  Tax  Conun iss ion ,  Two  Wor ld

T rade  Cen te r ,  New York ,  New York ,  oD  January  10 ,  L977  a t  2 :45  P .M. .

Appl icant  appeared by Mi l ton E.  Jacobowi tz ,  Esq.  (Richard Leshnower,

Esq .  and  R icha rd  Rub in ,  Esq . ,  o f  counse l ) .  The  M isce l l aneous  Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (R icha rd  Kau fman ,  Esq . ,  o f

counsel )  .

ISSUE

& E  Vend i t g ,  I nc . ,  as

to  A r t i c l e  20  o f  t he  Tax
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FINDINGS OF FACT

l .  On  December  31 ,  L975 ,  app l i can t ,  S  &  E ,  f i l ed  an  app l i -

cat ion wi th  the Miscel laneous Tax Bureau for  a  l icense as a

who lesa le  dea le r  o f  c i ga re t tes .

2.  0n January L9,  L976,  the Miscel laneous Tax Bureau denied

S  &  E ' s  app l i ca t i on  fo r  a  l i cense  as  a  who lesa le  dea le r  o f

c i ga re t t es .

3 .  On  January  28 ,  L976 ,  app l i can t ,  S  &  E ,  f i l ed  a  wr i t t en

request  for  a  hear ing on the denia l  o f  i ts  appl icat ion.

4 .  App l i can t ,  S  &  E ,  i s  l oca ted  a t  L70  Nassau  Dr i ve ,

A lbe r t son ,  New York  11507 .  App l i can t  ope ra ted  ou t  o f  t he  res i -

dence of  sam Domenico and El izabeth Domenico,  h is  wi fe ,  who are

respect ive ly  the pres ident  and secretary of  the corporat ion.

Beginning wi th  i ts  incorporat ion in  New York s tate on August  7 ,

L974,  the appl icant  suppl ied c igaret tes to  28 vending machines

at  var ious locat ions in  New York Ci ty .

5 .  App l i can t ,  S  &  E ,  had  app l i ed  fo r  and  rece i ved  a  l i cense

to operate c igaret te  vending machines in  New York Ci ty  f rom the

New York c i ty  F inance Adminis t rat ion for  the per iod May L975

through January 31,  L976.

6 .  On  November  13 ,  L975 ,  a  spec ia l  i nven t i ga to r  f o r  t he

Miscel laneous Tax Bureau v is i ted a luncheonet te in  Brooklyn,  New

York, where he examined a cigarette vending machine which bore

a sticker indicating the machine was owned and serviced by

appl icant ,  S & E.  He observed some c igaret te  packages that
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appeared to  lack State tax s tamps.  Af ter  te lephone contact  wi th

appl icant ,  the invest igator  spoke wi th  one Sam Domenico,  Jr .  a t

the luncheonet te premises.  The son of  the pres ident  o f  appl icant ,

S & E,  opened the machine.  Seven packs of  c igaret tes lack ing tax

stamps were found in  the machine.  Sam Domenico,  Jr .  was arrested

and  cha rged  w i th  a  v io la t i on  o f  A r t i c l e  20 ,  sec t i on  48L .2  o f  t he

Tax Law. A desk suurmons was issued. The vending machine and the

cigarettes in i t  were impounded.

7 .  On  December  29 ,  L976 ,  d t  a  p re -a r ranged  t ime  and  p lace  i n

Queens County,  the same Miscel laneous Tax Bureau invent igator  met

and  spoke  w i th  Sam Domen ico ,  S r . ,  t he  co rpo ra te  p res iden t  o f

app l i can t ,  S  &  E .  The re  was  d i scuss ion  o f  t he  a r res t  o f  Sam

Domenico,  Jr .  and what  the invest igator  could or  would do about

i t .  Another  meet ing was arranged.

8.  On Decernber  30,  L976,  the invest igator  and Sam Domenico,

Sr .  met  by pre-arrangement  at  a  d iner  in  Queens County.  Thei r

accounts d i f fer  as to  the contents  of  the conversat ion,  but  the

two men agree that  Sam Domenico,  Sr .  prof fered,  and the invest i -

ga to r  accep ted ,  t he  sum o f  $100 .00  i n  cash .  The  i nves t i ga to r

thereupon arrested Sam Domenico,  Sr .  and charged h im wi th  the

cr ime of  br ibery.

9 .  The  Jama ica  Tobacco  &  Sa les  Corp . ,  a  who lesa le  d i s t r i bu to r ,

so ld  app l i can t ,  S  &  E ,  a1 l  i t s  c iga re t tes .  Jama ica  Tobacco  &

Sales Corp.  s tated that  through fau l ty  operat ion of  the tax s tamp-

ing machine or  the inadver tenL overs ight  o f  i ts  employees,  some
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Packs of  c igaret tes may have fa i led to  have been proper ly  s tamped.

The company al legedly had had this problem with several of i ts

cus tromers .

10 .  On  January  20 ,  L976 ,

of  New York,  County of  K ings,

were  d i sm issed .

11 .  Sam Domen ico ,  J r .  was not  an of f icer  o f  the appl icant

S & E .

L2. Appl icant,  S & E, had made no appl icat ion for  a New

York  Sta te  L icense as  a  Wholesa le  Dea ler  o f  C igare t tes  p r io r  to

December 31, L97 5 .

CONCLUSIONS OF LAW

A. That the Tax Law is clear and unequivocal that ". .  .no

person shal l  be a wholesale dealer  un less he has been granted

and publ ic ly  d isp lays in  h is  p lace of  bus iness a l icense f rom

the department of taxation and f inance," in accordance with

Sect ion 480 of  the Tax Law.

B .  Tha t  a  "who lesa le  dea le r "  i s  de f i ned  by  sec t i on  470 (6 )  o f

the  Tax  Law,  i n te r  a l i a ,  as  " . . . r r t y  pe rson  who  o l vns ,  ope ra tes  o r

mainta ins one or  more c igaret te  vending machines in ,  a t  or  upon

premises owned or  occupied by any other  person."

C.  That  "person"  inc ludes a corporat ion,  in  accordance wi th

sec t i on  470 (2 )  o f  t he  Tax  Law.

D.  That  the Tax Cormniss ion rnay for  cause refuse to  issue,

o r  may  suspend  o r  revoke  a  who lesa le r ' s  l i cense .  A  v io la t i on  o f

any prov is ion of  Ar t ic le  20 shal l  be cause to  refuse a l icense in

accordance wi th  sect ion 480 of  the Tax Law.

in  the Cr iminal  Cour t  o f  the Ci ty

the charges against  Sam Domenico,  Jr .
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E.  That  the State Tax Cormniss ion had before i t  ev idence

that  the appl icant ,  S & E,  had been operat ing c igaret te  vending

machines pr ior  to  the December 31,  L975 appl icat ion,  and there-

fore had legal  cause to  refuse to  grant  the wholesale dealer 's

l i cense  sough t .

F .  Tha t  t he  den ia l  o f  a  l i cense  to  S  &  E  Vend ing ,  I nc . ,

as a wholesale dealer  o f  c igaret tes under  Ar t ic le  20 of  the Tax

Law by the Miscel laneous Tax Bureau is  susta ined.

DATED: Albany, New York
Apr i l  14 ,  1977

\
l r  t /
l , ' l  , + *  l l

\i1LULI,," lL r,-r" )v*
COMMISSIONER

COMMISSION


