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STAiE OF NEW YORK
STATE TAX COMMISSION

In  the iv lat ter  of  the Pet i t ion

o f

GASPARE MANGIARAC]NA

>rRsxxaxRxrterllrx[tllr&touxof, xaxBef, *r*enryrxx
axRelrixi:Enxmf xex&xrrexx*nxt*rrxoxxex3rf xxd
sf for a Hearing
Iaxec under Art ic le(*)  20

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(r*ge*€dfii€d(@) 1974.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

,phe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 29 day of  September ,  L9 7?,  fhe served the wi th in

Not ice  o f  Dec is ion by krfjf,jd) mail upon Gaspare Mangiaracina

(****l*****Xgxtf) the petit ioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Gaspare Mangiaracina

?4-16 BStti Prive
Wood.haven, New York 11421

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (X€F+ESft€58{tt€

c8xl t re)  pet i t ioner  here in and that  the address set  for th on said vrrapper is  the

last known address of the (repraxenrrxriruerxQrfx8Dr6) petitioner.

Sworn

/ v

t o  be fo re  me  th i s

day^of September

rA -3  (2 /76 )

,  1977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Septonber 29, 1T77

Caopar* linng$.and.nn
?,+-16 89m or*ve
Hoodhavcs, Nw York 11491

Doar ltr, llangLara,cinat

Please take notice of the Drclal.on
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(*) 178 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonths
fiom the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerelv." .r 
-'""'*'-

t1 
'., 

,1 sr' '
1 .l ,'t , --...,f, -. 1a"z/?;r,)e

, . /  
( , , . i r r '  . : , ' ' , . . - :  . . '  - '  . .  ; . . - . - . : , . - .  -  ; - - . - -  ; . ' , . e',r, :t 
i or^ tftj6oucotto
&lrector of 8&x ADpoa],s etnau

Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

GASPARE MANGIARACINA

for a Hearing under Art icle 2O of Lhe
Tax Law for the Year L974.

DECISION

Appl icant ,  Gaspare Mangiarac ina,  74-L6 85th Dr ive,  Woodhaven,

New York LI42L, f i led an application for revision of a determination

or  for  re fund of  c igraret te  taxes under  Ar t ic le  20 of  the Tax Law

fo r  t he  yea r  L974 .  (F i I e  No .  15227 ) .

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  d t  the of f ices of  the State Tax Comniss ion,  Two Wor ld

Trade Center ,  New York,  New York,  or1 June 23,  L977 at  I :15 P.M.

The petit ioner appeared pro se. fhe Miscellaneous Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (A lexander  Weiss,  Ese.  ,  o f  counsel ) .

ISSUE

Vfhether the penalty

possession of  unstamped

imposed upon

cigarettes was

the applicant for unlawful

proper .
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FINDINGS OF FACT

1.  On June 4,  L976,  the Miscel laneous Tax Bureau mai led a

Not ice of  Determinat ion of  Ciqaret te  Tax Due under  sect ion 48I-b

of  Ar t ic le  20 of  the Tax Law,-u."=""s ing the appl icant ,  Gaspare

Mangiarac ina,  for  46 car tons of  c igaret tes subject  to  penal ty ,

which car tons were a l legedly  se ized on December B,  L975.  A

pena l t y  o f  $5 .00  pe r  ca r ton  was  assessed  aga ins t  app l i can t ,

Gaspare Mangiarac ina,  for  a  to ta l  penal ty  due of  $230.00.

2-  On June 11,  L976,  dr t  a t torney sent  a  le t ter  to  the

Miscel laneous Tax Bureau request ing a hear ing for  the purpose of

rev iewing the determinat ion against  the appl icant ,  caspare Mangiarac ina.

3.  On May 13,  L977,  a Not ice of  Formal  Hear ing was sent  to

the applicant, caspare Mangiaracina (with a copy to the attorney

who had requested the hear ing)  schedul ing a hear ing at  the of f ices

of  the State Tax Commiss ion in  New York Ci ty  on June 23,  L977.

4.  The appl icant ,  Gaspare Mangiarac ina,  appeared at  the

formal  hear ing wi thout  h is  at torney.  He stated that  he had d is-

cussed the matter with his attorney who was otherwise engaged, and

that he wished to proceed without the said attorney present. Applicant

expressed a desi re to  expla in  h is  pos i t ion and to  test i fy  a t  the

hear ing.
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5.  Accord ing to  a cer t i f ied copy of  the cour t  records of

the Criminal Court of the City of New york, County of eueens,

appl icant ,  Gaspare Mangiarac ina,  was arrested on December B,

I975 and charged wi th  a v io la t ion of  sect ion 48I-b of  Ar t ic le  2A

of  the Tax Law,  in  that  he was found in  possession of  56 car tons

of cigarettes found not to have the New york State Tax Stamp

af f ixed thereto.  A p lea of  "Gui l ty"  was entered by appl icant

on February 27, L976 to a reduced charge of a violation of

sec t i on  24o .20  o f  t he  Pena l  Law,  "D iso rde r l y  conduc t " .  App l i can t

was f ined the sum of  $100.00 wi th  an a l ternat ive of  10 days in

ja i l .  He  pa id  the  f i ne  on  March  29 ,  L976-

6.  Appl icant ,  caspare Mangiarac ina,  test i f ied to  the

accuracy of  the facts  s tated in  the cour t  papers.  He admi t ted

that he had purchased unstamped cigarettes and that these ciga-

rettes had been found by the arresting off icer in the trunk of

appl icant 's  auto,  which he was dr iv ing.

CONCLUSIONS OF'LAW

A. That  by h is  own admiss ion in  cour t  and at  the hear ing,

appl icant ,  Gaspare Mangiarac ina,  was in  possession of  unstamped

cigaret tes on December B,  L975 in  a c lear  v io la t ion of  Ar t ic le  20

of the Tax Law-

B. That the penalty imposed pursuant to section 481 of the

Tax Law was reasonable and proper.
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C.  That  the appl icat ion of  Gaspare Mangiarac ina for  re-

determinat ion of  an assessment  of  c icraret te  tax due is  in  a l l

respects  denied,  and that  Determinat ion No.  3042 dated June 4,

L976 is  susta ined.

DATED: Albany, New York

September 2!, 1977

STATE TAX COMMISSION

\

Y\rat. IC^*'.-.^-
COMMISSIONER

COMMISSIONER


