
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
HARDERIS EXPruSS, INC.

For a Redeterminat ion of a Def ic iency or
a Revtsion of a Determinat, lon or a Refund
of Cigarette
Taxes under Art icle(*) 20

AFFIDAVIT OT MAILING

of the

by

a s

Tax Law for the YearGlpftme6egdcGilc
1q7L

State of New York
County of Albarqy

Bruee Batchelor , being duly sworn, deposeg and says that

Che is an emptoyee of the Department of TaxaElon and FLnance, over L8 years of

age, and that on the 7th day of June , L9 77t phe served the wlthln

Notice of Dete:mination by (**f****f** mail upon Harder's Express, rnc.

tfenXe**X****11exgf) the Petltloner ln the within proceedlng,

encloslng a true copy thereof in a securely sealed postpald rtrapper addressed

fol lows: Harderts Express, Inc.
Route 9-H
Claverack, New York I25L3

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a

(posr off lce or off ic ial  depository) under the excluslve care and custody of

the United States PostaL Servlce withln the State of New York.

T h a . t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e 8 s e e i s t h e f f i F

ufxthE} peti.cioner herein and that the address set forth on said lltapper ls the

Last knqm address of the (*pnsrntaiitrexnfttilp) petttioner.

Sworn to before me this

?th day of Jr:ne

rA-3 (2176)

19 77



STATE OF NE!il YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HARDERIIS EXPFESS, INC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Cigarette
Taxes under Art icle (pi 20

AFFIDAVIT OF MAILING

of the
Tax Law for the Year Qgfmpfu6fugffi)

197 t

State of New York
County of Albany

€he is an

age, and

Bruce Batchelor , belng duly sworn, deposes and says that

employee of the Department of Taxatlon and Flnance, over 18 years of

that on the 7l1. day of June , L9 T7 r:ohe served the within

Jeremiah F. Itltrarurins.
Notiee of Determination by {rreoo*eOed} mail upon Ainswoith, Sul1ivafl', Tracy

& I(:rauf, Esqs. (representative of) the petitioner ln the withln proceedlng,

by encl-osing a true copy thereof in a securely sealed postpaid wrapper addressed
Jererniah F. lularrring, Esq.

as follows: Ainsworth, Su11ivan, Tracy & I{nauf, Esqs.
75 State Street
Albarr,y, New York

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That <leponent further says that the said addreasee is the (representatlve

of the) peri t ioner herein and that the address set forth on sald lnapper is the

last known address of the (representat ive of the) petLt ioner.

Sworn to before me thls

71i, day of J'ne , L9 77,

rA- 3 (217 6)



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

&l ?' lt??

A O D R E S S  Y O U R  R E P L Y  T

TELEPHoNE: rsrel 4l? ,&?il3

STATE TAX COMMISSION

r
ftndrulfr tEpur, Ino,
hst 9..fi
gllrril*, tr ?oil& ,erlt

0mtlmr

:i'il: ::Ii.T:1"8"i5, lli.ffiftp*w*h .

l y .

PLease take further not ice that Pursuant to

SectionQl) Llt of the Tax Law' anY
proceedii-g in io'rirt to review an adverse deci-

sion must be commenced within '
from the a.t. oi' i;;;-";;;;;" 4 mthf

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto nay be addressed
will be referred to the

sffi
Enc. nrr

Pet i t ioner 's  Repre 0fiHru

Taxing Bureau's Representat ive:

, fproPer pa

rA-1  .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  App l ica t ion

o f

HARDER'S EXPRESS,  INC.

fo r  Rev is ion  or  fo r  Refund o f  C igare t te
Taxes  under  Ar t i c le  20  o f  the  Tax  Law
f o r  t h e  Y e a r  L 9 7 4 -

DETERMINATION

H a r d e r ' s  E x p r e s s ,  I n c .  w h i c h  m a i n t a i n s  i t s  p r i n c i p a l

b u s i n e s s  o f f i c e  a t  R o u t e  9 - H ,  C l a v e r a c k ,  N e w  Y o r k  L 2 5 L 3 ,

f i l e d  a n  a p p l i c a t i o n  f o r  r e v i s i o n  o r  f o r  r e f u n d  o f  c i g a r e t t e

taxes  under  Ar t i c le  20  o f  the  Tax  Law fo r  the  vear  L974.

( F i l e  N o .  1 3 8 7 3 )  .

A  fo rmal  hear inq  was he ld  a t  the  o f f i ces  o f  the  Sta te

Tax Commiss ion ,  Bu i ld ing  9 ,  S ta te  Campus,  A lbany ,  New York ,

be fore  Lou is  M.  K le in ,  Hear ing  o f f i cer ,  o f l  December  L5 ,  r .976

a t  2 : 4 5  P . M .

The appl icant  appeared by Ainsworth,  Sul l ivan,  Tracy &

K n a u f ,  E s q s . ,  7 5  S t a t e  S t r e e t ,  A l b a n y ,  N e w  Y o r k ,  ( J e r e m i a h  F .

M a n n i n g ,  E s q .  o f  c o u n s e l ) The Misce l laneous Tax  Bureau

appeared by  Peter  Cro t ty ,  Esq.  (A l f red  Rubenste in ,  Esq.  o f

c o u n s e l ) .



2 -

ISSUE

Whether a conrmon carrier is l iable for ciqarette tax

under  Ar t ic le  20 of  the Tax Law,  for  c igaret tes s to len whi le

in the custody of the common carrier, €r1 route to point of

des t i na t i on .

FINDINGS OF FACT

1 .  Harde r ' s  Exp ress ,  I nc .  i s  a  domes t i c  co rpo ra t i on

organized under the laws of the State of New York, and main-

ta ins i ts  pr inc ipa l  p lace of  bus iness wi th in  the State of

New York.

2 .  H a r d e r ' s  E x p r e s s ,  I n c .  w a s  e n g a g e d  i n  b u s i n e s s  a s

a common carr ier.

3 .  On  December  14 ,  L973 ,  Harde r ' s  Exp ress ,  I nc .  t ook

possess ion  o f  a  quan t i t y  o f  c i ga re t tes  f rom R .  J .  Reyno lds

Tobacco Company, at Albany, New York, for delivery to Three

Star  Dis t r ibut ions,  Inc.  a t  Poughkeepsie,  New York.

4.  Whi le  such c igaret tes were in  possession of  the

taxpaye r ,  Ha rde r ' s  Exp ress ,  I nc . ,  a  quan t i t y  t he reo f  were

sto len on or  about  the 17th day of  December,  1973.

5.  The c igaret tes in  quest ion were a l l  unstamped.

6.  The taxpayer  had in  i ts  possession b i l ls  o f  lad ing

dur ing t ranspor t .
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7.  The Miscel laneous Tax Bureau act ing pursuant  to

Ar t ic le  20 of  the Tax Law issued a determinat ion asainst

Harder 's  Express,  Inc.  imposing tax upon such taxpayer  in

the  amoun t  o f  $450 .00 .

B .  Sec t i on  470 (3 )  o f  t he  Tax  Law de f i nes  "Sa le "  as

meaning "any t ransfer  o f  t i t le  or  possession or  both,

exchange or barter, condit ional or othe:rr ise, in any manner

or by any means whatever or any agreement therefor. "

9 .  Sec t i on  47 I (L )  o f  t he  Tax  Law p rov ides  i n  pa r t ,

a s  f o l l o w s :  " I t  s h a l l  b e  p r e s u m e d  t h a t  a I I  c i q a r e t t e s

wi th in  the  s ta te  a re  sub jec t  to  tax  un t i l  the  cont ra ry  i s

es tab l i shed,  and the  burden o f  p roo f  tha t  any  c igare t tes

are not taxable hereunder shal l  be upon the person in

p o s s e s s i o n  t h e r e o f .  "

CONCLUSIONS OF LAW

A. That  the presumpt ion that  a I I  c igaret tes wi th in

the s tate are subject  to  tax unt i l  the contrary  is  establ ished,

when appl ied to  the def in i t ion of  "Sale"  conta ined in

sec t i on  470 (3 )  o f  t he  Tax  Law,  renders  the  c iga re t tes  i n

quest ion subject  to  taxat ion by the State of  New York.

B.  That  the c igaret tes in  quest ion were apparent ly

s to len .  The re fo re ,  t he re  was  a  t rans fe r  o f  possess ion



- 4

"by any means whatever ,  "  so as to  sat is fy  the def in i t ion

o f  sa le  as  con ta ined  i n  sec t i on  470 (3 )  o f  t he  Tax  Law.

C.  That  were i t  the in tent ion of  the State Legis la ture

to exclude conrmon or contract carriers from l iabi l i ty to

pay tax upon unstamped c igaret tes,  i t  would have express ly

exc luded them f rom such l iab i l i ty  imposed by sect ion 471

of  the Tax Law,  wiLhin such sect ion as i t  d id  f rom the

payment of penalt ies for the transportation of unstamped

cigaret tes,  under  sect ion 481 of  the Tax Law.

D. That the burden of proof in overcoming the pre-

sumption that al l  cigarettes within the State of New York

are taxable is  upon the person in  possession of  those

cigaret tes,  namely,  the taxpayer ,  who fa i led to  meet  that

burden

r : l r r a

the

the

E. That the method of determining the amount of

is  uncontrover ted,  and i t  is  therefor  establ ished

determinat ion of  the c igaret te  tax due is  correct ,

tax

that

and

DATED: Albany, New York

June 7,  1977
coMMrssroN I

t
TE TAX

r4-/l
RES IDENT

h,,\'r[.tl. lC,r.^,,,^...-
COMMISSIONER--- 'Z:- 

i //-,- . /7',"" '
COMMISSIONER 7"


