
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

JEREMIAEI IIAMM

F or >o<8erd€cEx0$tlpufmccExnod*xtsrx;f:<or
a Revision )ofxe<*excor0{xxxloo or a Refund
of Cigarette Taxes

AFFIDAVIT OF MAILING

Na.ecrs under Article (r) 20 of  the
Tax Law, folr<xhx&xx{s}><so<*nxio6&)x

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 22nd, day of JuIy ,  Lg77, she served thewithin

Notice of Determination by 6cnxgi6d**) naiL uPon Jeremiah Hamm

(xageexmdat*lrer><rf) the petitioner ln the wittrin proceeding'

by encLosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Mr. i leremiah Hamm
L2l7 Bronx River Avenue
Bronx, New York

and by depositing same enctosed in a postpaid properly addressed wrappet tn a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (ecfxremtat6$e<

Et>A*De) petitioner herein and that the address set forth on said ltraPper is the

last known address of the (uqxxseot:rr8ae.xf>obe) petltioner.

Sworn to before me this

22nd day of July , 1977.

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

JEREMIAH IIAMM

F o r >a<3xd€ibExxtroadrs>o&{x>Oe&rlooclp<oo<
a Revision xfxac(letxtofuaftotl(or a Refund
of  Cigaret te
Taxes under Art icLe ft) 2A

by enclos ing a

as  f  o l - l ows :

AFFIDAVIT OF MAILING

of the
Tax Law &lr<xkx:S€xx*sp<wfpxjod$*

State of New York
County of Al_bany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxat ion and Finance, over 18 years of

age, and that on the22nd day of ,TuIy ,  L977, she served the wlthtn

Notice of Determination by (acxflSed) nail upon Fernando Fusco

( representat ive of )  the pet i t ioner  ln  the wi th in proceeding,

Erue copy thereof  in  a securely  seaLed PosLPaLd wrapper addressed

Fernando Fusco,  Esq.
Fusco & Fusco
196 East  161st  St reet
Bronx, New York

and by deposlt.ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addreasee is the (representat ive

of the) pet i t ioner hereln and that,  the address set forth on said rrrapPer ts the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before

2 2 n d  d a y  o f

me thls

July

rA-3 (2/76)

,  L977.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

inrlyr l1' tS??J A M E S  H ,  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

t{r. ilrrmlrb &rm
lll? efficr *[rls Atrmrr
&mn, nilr sffih

Dw ffr. Eml

Please take notice of the DS"ml|Itf,tIS
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ionC) {?8 of the Tax Law' any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mtbf
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Hrltfng O!tL{!g

Peti t ionerts Representat ive

Taxing Bureau's Representat ive

llx

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

JEREMIAH HAMM

for Revision or Refund of Cigarette Taxes
Under Art icle 20 of the Tax Law.

tilhether the penalty

of  unstamped c igaret tes

DETERMINATION

The applicant, Jeremiah }lamrn, L2L7 Bronx River Avenue,

Bronx, New York, f i led an application for revision or refund of

cigarette taxes under Art icle 20 of the Tax Law for the year

L975 .  (F i 1e  No .  L456L ) .

A formal hearing was held before Julius E. Braun, Hearing

Off icer ,  dx the of f ices of  the State Tax Corruniss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oo  Apr i l  22 ,  1977  a t  9 :L5  A .M.

The appl icant  appeared by Fusco and Fusco (Fernando Fusco,  Esq. ,

o f  counsel ) .  The Miscel laneous Tax Bureau appeared by Peter

C ro t t y ,  Esq .  (A lexande r  We iss ,  Esq . ,  o f  counse l ) .

ISSUE

upon the applicant for unlawful possession

was proper.
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FINDINGS OF FACT

1. The applicant, Jeremiah Hamm, was never granted a

who lesa l -e  dea le r ' s  l i cense  to  se l1  c iga re t tes .

2.  0n March 4,  1976,  the Miscel laneous Tax Bureau issued a

penal ty  assessment  against  the appl icant  for  un lawfu l  possession

on December L6,  L975 of  unstamped c igaret tes,  imposing a penal ty  of

$3.00 per  car ton on 184 car tons of  unstamped c igaret tes subject  to

pena l t y ,  i n  t he  amoun t  o f  $552 .00 .

3.  On December J .6,  L975,  the appl icant ,  Jeremiah Haunn,  d id

r:nlawful- ly have in his possession and under his control 18 cartons

of cigarettes which were unstamped in violation of section 472 of

Lhe Tax Law.

4. The applicant was not convicted in Criminal Court of

the City of New York for unlawful possession of unstamped

cigaret tes.  A l though arrested,  the charge against  h im was adjourned

in contemplat ion of  d ismissal ,  and was subsequent ly  d ismissed.

5.  Appl icant ,  Jeremiah Hamrn,  admi t ted possession of  18 car tons

of  untaxed c igaret tes and d id not  ob ject  to  the assessment  upon

18  ca r tons .

CONCLUSIONS OF LAW

A. That on December L6, L975 the applicant, Jeremiah Hamrn,

did unlawful ly have in his possession 18 cartons of unstamped

cigaret tes in  v io la t ion of  Ar t ic le  20 of  the Tax Law.
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B. That a penalty of $3.00 per carton imposed pursuant

to  sect ion 481 of  the Tax Law was reasonable and proper ,  but

should have been imposed on 18 car tons and not  184 car tons.

C. That Lhe application of Jeremiah Hamrn is hereby granted

to the extent that the assessment be computed on the 18 cartons

seized at  $3.00 per  car ton;  that  the Miscel laneous Tax Bureau

is  hereby d i rected to  accord ingly  modi fy  the assessment  dated

March 4,  L976;  and that  except  as so granted the appl icat ion is

in  a l l  o ther  respects  denied.

DATED: Albany, New York
Ju l y  22 ,  L977

.L


