
STATE OF NEW YORK
STATE TAX COMMISSION

In the l , Iat ter of  the Pet i t ion

o f

RICHARD FRXUD

F o r XXXE{EXEXI[XXXXXi6{XEtXtsxUErYxrElttYXb)r
X Revision &NXNXIEXtsXAffNX)ttstrXor ts Refund
of Ciqarette
T a x e s  u n d e r  A r t i c l e G )  Z O of  the
Tax Law XEXXThHXXEXXXXDGHIH€Hi(flfi{flX

Sta te  o f  New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age, and that on the 26 day of August ,  1977 ,  she served the within

Notice of Decision by {JfftsrXxxtr mail upon Richard

Freud XXf,StHS4I[IXxIruXexI Lhe petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Mr. Richard. Freud.
85-33 26oth street
Queens, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta t .es  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that rhe said addressee is the XXSSIFSHTXIXIStH(

X0(f iXff i {X pet i t ioner herein and that the address set forth on said wrapper is the

lasr known address of rhe (fEXXEEEXfflffitr{XOf,XXltEX peririoner.

AFFIDAVIT OF },IAILING

Sworn

loT,n

before me th isto

d r y

rA -3  (2 /76 )

f August ,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE QF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Angust 6, Lgn

Mr. Rlorhard tr.rnrd
8t 7 e6ottr Strmt
Qucqner llcr Yor{r

Dear l{r. Frsudt

please take notice of the DcCl,eiOn
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion([)  4Zg of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in. the Supreme
Court of the State of New York, Albany County, within 4 noaths

from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Supcrvieisg tax
Heartng Offto*

W
Taxing Bureau's Representat ive

#eru

TA-r . r2 (6/77)



STATE OF NET^I YORK

STATE TAX COMMISSTON

In the Matter of the APPlication

o f

RTCHARD FREUD

for Revision or Refund of Cigarette
Taxes under Art icle 20 of the Tax Law.

l .  0n

accompanied

November 27, 1973,

by a New York City

New York State

po l i ce  o f f i cer

DECISION

invest igators,

and acting under

Appl icant ,  Richard Freud,  85-33 260th Street ,  Queens,

New York,  f i led an appl icat ion for  redeterminat ion of  c igaret te

taxes due under  Ar t ic le  2A of  the Tax Law.  (F i le  No.  14056) .

A formal hearing r^zas held before Nigel G. Wright, I learing

Off icer ,  3 t  the of f ices of  the State Tax Commiss ion,  T\uo Wor ld

Trade Center ,  New York,  New York,  o f l  June 15,  L9 l6 at  2 :45 P.Nt .

The applicant appeared pro se. The Miscell-aneous Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (Michael  Weinste in,  Esq. ,  o f

counsel) .

ISSIJE

wherher the penalry of  $9,500.00 inposed on appl icant,

Richard Freud, for  the possession of  unstamped cigaret tes,

should be reduced.

FINDINGS OF FACT



2 -

a search warrant, entered applicant,, Richard Freud's apartment

at 64-19 Broadway, Woodside, Queens, New York, and found 960

cartons, each containing 200 cigarettes in packages bearing

North Carolina tax stamps, but l t i thout New York State tax

stamps. The cigarettes were seized and the aPplicant was

placed under  arrest .

2. Applicant acted as t 'middleman't between the buyer and

sel ler  o f  the unstamped c igaret tes.  The c igaret tes had been

del ivered to  appl icanL's  apar tment  by the se l ler ,  and were to

be picked up by the buyer a few days later. Applicant was to be

paid 15 to 20 cents per carton for his part in the. transaction.

3. Applicant subseque.nrly pleaded guil ty in criminal

Court of the City of New York, County of Queens, to a charge

of  i l legal  possession of  less than 100 car tons of  unstamped

cigaret tes,  a  c lass A misderneanor .  He was f  ined $500.00.  In

conneetion with said proceedif lgs, he incurred an attorney's

f ee  o f  5700 .00 .

4. On January 2L, L974, the Miscell-aneous Tax Bureau

issued a Not ice of  Determinat ion of  Tax Due under  sect ion 481.1(b)

of  the Tax Law,  against  the appl icant .  Said not ice prov ided

fo r  a  pena l t y  o f  $10 .00  pe r  ca r ton  on  950  ou t  o f  t he  960  ca r tons

of  c igaret tes vahich were se ized on November 27,  L973.  The tota l

amount  determined to be due was $9,500.00.  Appl icant  protested

the determination on January 28, L974 and applied for a hearing.
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5. Applicant is married and has three teenaged children.

I Ie  earns  $14,000.00  to  $15,000.00  per  year  by  do ing  e lec t r i ca l

work. He no longer l ives in the apartment in Woodside, but

now owns his own home.

6. Applicant anticipates that the City of New York wil l

impose a penalty equal to that imposed by New York State.

7.  Appl icant does not contest  the assessrnent i tsel f  ,  but

contends that the amount of the penalty is unreasonable and

should be reduced.

CONCLUSIONS OF LAW

A. That 960 cartons of unstamped cigarettes were in the

possession or  under  the contro l  o f  appl icant ,  Richard Freud,

on November 27 ,  L973.

B.  That  under  sect ion 481.1(b)  of  the Tax Law,  the s tate

Tax Conrn iss ion may impose a penal ty  of  not  more than $100.00 for

each 200 c igaret tes in  unstamped packages in  excess of  2 ,000 such

cigaret tes in  the possession or  under  the contro l  o f  any Person.

Thus, Lhe penalty imposed against the appl- icant could have been

as  much  as  $100 .00  pe r  ca r t on ,  o r  a  t o ta l  o f  $95 ,000 .00 .

C.  That  a l though the State Tax Connniss ion,  in  i ts  d iscret ion,

may remi t  a l l  or  par t  o f  the penal ty  imposed under  sect ion 481.1 (b)

of  the Tax Law,  the record in  th is  case does not  just i fy  a  reduc-

t i on  i n  pena l t y  t o  l ess  than  $10 .00  pe r  ca r ton  o r  a  to ta l  o f

$9,500.00,  the amount  determined by the Miscel laneous Tax Bureau

to  be  due .



D.

and the

L974 is

DATED:

4 - ,

That the application of

Notice of Determination

susta ined.

Albany, New York

August 26, 1977

Richard Freud is denied

of  Tax Due dated January 2L,

STATE TAX COMMISSION

ffi


