
STAI'E OF ITEI{ YORK
8TATE TAX COltltISSIolr

In thc l{atter of the Det*trSen

of 
Application

MANDEL TOBACCO CO.,  INC.

For a Redctenlution of a DeflcLency or
a Refirnd of Cigarette Tax
Taxes under Artf.cle6ol 20
Tax Iaw for the (XFdeG)period May 1,:

lo70  th ror rgh  Septemher  .?0 .  107^

APFIITAVIT OT tou,ilC
oF tloflcE or Sg$lflbErgm{rNArroN
BY (CERTTTTDD) HtIr,

of thc

State of Nen York
County of Albany

MARYLOU SAMUELS r belng duly ewornl depoees and aayr that

she ls an employee of the llepartnent of Taxatlon and Flnanccr ovcr 18 years of

ager and that on the zgt]nday of April , L9 76' shc eervcd the wlthln

lfotlce of DEXlSEOQlt (or Determinatlon) by fXmglX*ill0 nall uponMandel Tobacco Co., Inc"

M the petttl.oner tn the rlthln

proceedLngl by encloelng a true copy thereof ln a ceeurely gealed lnrtpal.d

wraPper addreseed as fol[oy8: Mandel Tobacco Co. Inc.
Henry F. Lyons Division
441 East L2th Street

and by depoertrng eme errclo""H"fl ItJ'14}fr-JSf5tit"t9?""""a rrepper rn a
(post offlce or offlclal depsitory) under the exclusl.ve cate and cuttedy of

the llnlted Stateg Pogt Offlce Departncnt withln the $tate of llel York.

Ttrat deponent frrther sayc that the sald addreaaee ta the tfi<pgUggffi${XX

of) petltfoner hereln and that the addregs get forth on eal.d *rappcr 1r the lart

knorn address of the M petltio,ner.

Snora to before ne thls

Aprilay oft29x

4..

,  L97O



STATE OF NESI YORK
STATE TN( CO},IMISSION

In the I'latter of the IXSQ{Nn

-  Appl icat ion
o t

MANDEL TOBACCO CO.,  INC.

For a Redeterminat ion of a Def ic lency or
a Refund of Cigarette Tax
Taxes  under  A r t i c l e  6 )20

AFFIDAVIT OF I.,IAIIING
oF NorIcE oF )UI$KIOQNDETERI/SNATION
BY xltli&iulKpui MArL

of  the
Tax Law for the Xpan:ftX Period May 1,
1970 throueh September 30.  1972.

State of New York
County of Albany

MARYLOU S$,IUELS , being duly sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat, ion and Financer over 18 years of

age, and that on the /)y l lday ot.  Apri l  ,  L976, she served the wtthln

Notice of DeQQg{!{n (or Determination) by fggqfiidgp{,) maiL uPon Joseph A. Jacobson

(representat lve of)  the Pet l t ioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

l r rapper  addressed as  fo l lows:  Joseph A.  Jacobson,  Esq.
L6 Court  Street
Brooklyn, N. Y. LL24L

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  deposltory) under the exclusive ca.re and custody of

the United States Post Off tce Department within the State of New York.

That deponent further says that the sa. id addressee is the (representat ive

of) pet l t ioner hereln and that the address set forth on sald l rraPPer ls the laet

known address of the (representat lve of the) peLit loner.

Sworn

29r],|.

before me thls

of April

o

ay

t

AD-1 .30  (L /74 )

, L97 6.
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STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9.  ROOM IO7
STATE CAMPUS

ALBANY, N,Y, 12221

A R E A  C O O E  5 I 8

Drtadr Albany, New York
Aprt l  29,  1976

MandcX Tobssao Co. Ins.
Henry F. tyone Dlvlolm
441 Eart 12th Srrcrt
Hcm Tork, l'lew Yorh 10009

Gcntl,enrnr
Please take notice of the DSTE$fi,IIATIODI
of  the State Tax Commiss ion enclosed herewi th.

Please take further notice that pursuant to
section (X) 479 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 30 dcyl
f rom the date of  th is  not ice

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

S T A T E  I A X  C O M M T S S T O N

H E A R I N G  U N I T

P A U L  G R E E N B E R G

SECRETARY TO
coMM I  ss l  oN

AODRESS YOUR REPLY  TO

M R .  Y V R I G H T
M R .  C O B U R N
M R ,  L E I S N E R

(s1-8) 4s7-38s0

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

Representat ive

I . 
- 

Cobut'n

HEARING OFFICER

rA -1 .12  (L2 /7s )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

MANDEL TOBACCO CO. INC.

for a Hearing to Review a Determinat ion
of  C igare t te  Taxes  Due under  Ar t i c le  20
of the Tax Law for the Period May 1,
L970 th rough September  30 ,  1972.

DETERMINATION

M a n d e l  T o b a c c o  C o .  I n c . ,  w i t h  o f f i c e s  a t  4 4 1  E a s t  l 2 t h  S t r e e t ,

New York ,  New York ,  f i l ed  an  app l ica t ion  under  sec t ion  478 o f  the

Tax Law fo r  a  hear ing  to  rev iew a  de terminat ion  o f  c igare t te  taxes

due under  Ar t i c le  20  o f  the  Tax  Law fo r  the  per iod  May L ,  L97O

through September  30 ,  L972.

Sa id  de terminat ion  was issued und.er  da te  o f  Decen i l re r  27 ,  L973,

under Fi le l t rmber 845 and is in the amount,  as stated on a "ten-day

n o t i c e "  o f  A p r i l  1 3 ,  L 9 7 3 ,  o f  9 3 , 2 4 4 . 5 0  t a x  d u e  l e s s  a  $ 2 7 o . o o  t a x

c r e d i t  p l u s  a  $ 8 . 7 8  p e n a l t y  f o r  a  t o t a l  o f  9 2 , 9 8 3 . 2 8 .

A hear ing  was du ly  he ld  on  October  24 ,  L974,  d t  the  o f f i ces  o f

the state Tax commission, Two world Trade center,  New york, New

York ,  be fore  N ige l  G.  wr igh t ,  Hear ing  o f f i cer .  App l ican t  was  rep-

resented  by  Joseph A.  Jacobson,  Esq.  ,  o f  Brook lyn ,  New york .  The

rncome Tax  Bureau was represented  by  sau l  Hecke lman,  Esq. ,  appear ing

b y  A l e x a n d e r  W e i s s ,  E s g . ,  o f  c o u n s e l .



The record of

cons idered.

-2 -

said hear ing has been dulv examined and

ISSUE

The issue in  th is  case is  whether  a c iqaret te  tax is  due on

cer ta in  c igaret tes s to len f rom the premises of  the appl icant .

FINDINGS OF FACT

l .  Mande l  Tobacco Co.  Inc .  i s  a  who lesa le  tobacco and candv

business that t ras premises aL 44L East L2th Street,  New York City.

I t  i s  a  reg is te red  agent  to  buy  and a f f i x  c igare t te  s tamps under

sec t ion  472 o f  the  Tax  Law.

2 .  Mande l  Tobacco Co.  fnc .  purchases  c igare t tes  f rom manu-

fac turers  and se l l s  t t rem to  l i censed re ta i le rs .  The c iqare t tes

would be del ivered bv truck

h a l f - c a s e s  t o  t h e  4 4 1  E a s t

would re-del iver bv his owrr

shipments more than once a

in  cases of  s ix ty  car tons each or  in

L2th Street  premises and pet i t ioner

t ruck to  the reta i lers .  He received

week and kept  a t  least  a  weekrs supply

on the premises.

3.  Appl icant 's  pract ice is  to  keep both s tamped and unstamped

cigaret tes s tored on i ts  premises.  r t  wi l r  s tamp only  so many of

the  c iga re t tes  as  i t  expec ts  to  se r l  " f a i r l y  soon" .  s tamps  a re

appl ied by a meter .  They do not  requi re cancel la t ion.  The meter

is  reset  by a local  bank when convenient  to  appl icant .
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4 .  A t  o r  abou t  Lz45  a .m.  on  Sep tember  27 ,  1972 ,  t he  pe t i t i one r rs

premises were burg lar ized.  Candy,  c ig ,ars  and c igaret tes were s to len.

The sto len c igaret tes inc luded s ix  fu l l  cases of  s tamped c igaret tes

and th i r ty- two fu l l  cases and e ighteen car tons of  unstamped c igaret tes.

The unstamped c igaret tes thus to ta led 1,938 car tons consis t ing of

19 ,380  packages  o r  387 ,600  c i ga re t t es .

5. Applicant employs a well-known protective agency and other-

wise takes a l l  reasonable precaut ions aqainst  thef t .

6 .  The determinat ion here in  issue is  for  the State tax of

f i f t een  cen ts  a  package  o r  19 ,380  packages  fo r  $2 ,907 .OO.  O the r

amounts in  the determinat ion have been sat is f ied.

CONCLUSIONS OF I,AW

The c igaret te  tax is  imposed "on a l l  c igaret tes possessed

fo r  sa le  .  "  (Tax  Law,  sec t i on  47L ,  subd .  1 ) .  A t l  c i ga re t tes  a re

possessed for  sa le unless they are possessed for  consumpt ion and the

burden of proving that is on the taxpayer. The fact that cigarettes

are s to len does not  show that  thev would not  be resold.

The determination under review is correct.

DATED: Albany, New York

Apq i l  29 ,  L976
ATE TAX COMMISSION

I ts<-
v{ /4  M:JLc l -

RESIDENT

:"/ i,- -4.:':::=-1-:=4 ' 
t'"" \ <

COMI'ITSSTONER

SSIONER


