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' The State Tax Commission
FROM:

Alfred Rubinstein, Bearing Officer

SUBJECT:  xwemoNy J. FIORITO
Application to review a determination
assessing cigarette taxes Mr u:.o
20 of the Tax lLav for the year )

Amm%mmuuumrmumn
t0 bs held before me at Cantre Street, Nev York, New York,
on r 16, 1967. Taxpayer defsulted in appearing.

i invol penal ment of "
mm?tmmn m.r'n g-x:::uummcfas

A call was received mm Veiss o
s mlp T Ry, B SR SR e HA T
Ford pickewp truck Delavare mumtim plate 391:9

ing & trailer Wutm:luw
mmunmemxmmmtz p bound for
tm«tﬁszouafcxrnm tmkuﬂtnnor
v e on Detng mmﬂru‘“ p e P
a8 r was
, Genied any :.n..

¢! mvuluaf cargo, stating
“bean Mu luu the owner of ﬁo tm.ut. piek
up the mucr in New ¢ morning.
muwmuummrmcx Police
ment was called to £0 Centre Street, ."uma'm"'

rmimmmm m«l mmormonum.“ '
L4 s from one m; of the tratler, that
trailer vas unm, um«i that the trailer e opened. 2,290
W#Mc%mtw‘h&otmhrmm

on pmmtim for misdemeancr wnder section A8) z) of
mmuwum‘gm‘ mmnwmmcmm
search ssizure was m on

the Districs Atto onsented to um-m%u-
after, on March 1“}7. Tax
mmt&m Ro, 6
m r, in the tom m

{1) of the 'm Lavw, 5 1

was received from the W WM "recexamination”
and whioch letter vasonstrusd to mmxm a timely mnuun
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for hearing as required by section 478 of the Tax law.

‘Section 481(1)(Y) of the Tax lLavw permits the imposition
of a pamal or”%as “&lnmmum’:remmmu

exgess of eartons in the muoaatw PSONR pmuc
for Geternination and reviev caly purssnt to se ’i

only pursuant

r having defsulted in appearance, maoh
mmumrmumnnmm
motion to n-ommummpuwommzwm
on the of illegal search and seisure affects ths power
m ¥ “i. of he ‘an

» sossion eon .

of r'lmuhwﬂmtmeer
explanation with respeet to his possession of the ¢
the truck and trailer that had dean reported in
it would appear that a proper bdasis for the mmutiu uu‘o

mlrauua.

, of
umm be cconstitusi inadnissible, on the
sm that neither m gourt nor the strative was
Wtouummcmn tional wnm.mtmuﬁ
respect thereto mmmmmumm It wvould appear,
sonsequently, on the authority of the case, that the
evidence mcnm the 4etermination ible,

» 1 am of the gwm that the determination

Aseo
should de sus m degision the Tax Commission should
be substantially m the form submitted herewith,

/s/ ALFRED RUBINSTEIN

December 11, 1567
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STAYE OF MEW YORK
STATR TAX COMNISAION

IN THE NATIER OF THE APFLICARION t
or ]
ANTIONY 3. FIORITO t
FJOR A NEA 70 A DETEMURATION:
OF THE STATE TAX COMMISSION ASSRSSING
CIGARERTR 20 OF TR
TAX LAY POR THE YEAR 1966,
— .

Aothony J. Piorito having applied for a hearing to
reviev a determination of the State Tax Commission ansessing
cigarstte taxes under Article 20 of the Tax Lav for the yeer
1966 (Determimation No. 635), and & notice of hearing having desn
duly served by mail on the taxpayer on September 28, 1567, setting
Goxn & hearing for November 7, 1967 at 9130 a.n. at 80 Centre
Strast, Nev York, New York, before Alfred Rubinstein, Nearing
officer of the Departaent of Taxation snd Finance, snd the
Saxpayer having defanited in appsarsnce, and the mstter having
baen duly examined and considered,

The State Tax Commission heredy finds:

(1) That oo August 28, 1566, the taxpayer sransported
into the State of New York and possessed thersin 2,290 cartons
of wntaxed cigarettan; that at thst time, the taxpayer vas neither
an agent authorised to arfix tax stanps %o untaxed cigarettes
in Bev York, mor a ccamon or contract carrier or warehousemen
lawfully transporting or storing wntaxed cigarettes in New York;
that the taxpayer at that Sime did not have ia his posssssica
invoiees or delivery tickets showing the names and sédresses of
the seller, purchassr, quantity, breands and 14enbity of the person
1iadle for the payment of the taxes on the cigarestes in his
possession; thet the taxpayer has not, within 28 hours of the
transportation into New York of the said eigarettes filsd a use
tax return and paid the tax on the said cigarettes,
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(2) That on March 1, 1967, the Niscellanecus Tax
Buresu issusd Determination Mo, 635 imposing pemaities of §28
por sarton on sash oarton of untaxed cigarettes in the possession
of the taxpayer in sxcess of 25 cartoms, in the total swum of
$56,625; thet on March 23, 1967, the taxpayer filed s letter
protesting against the deternination imposing penslties against
hin, requesting "re-sxamination “of the matter, :

Based upon the foregoing findings and all of the
svidence presented harein, the State Tax Commission heredy

DRCIDES

(A) Thas on Augusts 28, 1966, the taxpayer possessed
within the State 2,290 cartons of untaxed eigarettes in violation
of the provisions of Article 20 of the Tax Law; that the tax om
85814 eigarettes was not paid shen due; that the taxpayer was the
person 1lable for payment of taxes on sald wntaxed sigarettes
wvithin the ssaning snd intent of seetion 481 of the Tex Law,

(P) That the taxpeper filed a timely dppand for s
baaring to review the detemmination imposing agiinst him penalties
wmmmammmmewmuus
possession in excess of 25 eartons, in the total sum of §36,628,

(¢) Thet the taxpayer has defaulted in appearance
and has failed to sustain the burden of proof on the isswss, in
sccord with ssetion A7) of the Tax Law,

(D) That, scoordingly, the determinetion imposing
ponsities of $25 per carton on esth carton on umtaxed eigarettes
in the possession of the taxpaysr on August 28, 1966, in excess
of 25 eartcns, and in the total sum of §56,625 is correst; thet
e amount set forth therein is dus and owing together with other
other statutory charges, if any; that said detemmination does act
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donanded and that the taxpayer's application for review with
respect thereto be and the same ia hereby denied.

Dateds Aldany, New York this 1/, @ay of  Jonuary » 1965,
STATRE TAX COMMNISEION

/sf JUSEPH H. MURPHY




