’ Lo (es8) | Meacllanioy Doy ZQMM
2 ‘ 'BUREAUOF LAW )y /"

< ~ MEMORANDUM /9 2
A sz,uz 2 ¥ )72, :

, /54.44-0‘»17
TO: Conmissionars Murphy, Palestin 8 Mapduff
FROM:  martim Schapire, Hearing Offieer
SUBJECT: y ¢ M SCHAEFER BREWING COMPANY

Period from January 1562 through Septesber 1983
. Artiels 18

&

A hearing vith reference to the adbove matter was held
"before ms at 80 Centre Strest, New York, N.Y,, ea Desewbar M ,rm
and seatinued on Fabruayy 26, 1965, The appsarances and the svideas
produced wers as shown ia thn ctnnozmphic ninutes amd :
suwritted herewith.

On July 25, 196k a umﬁm of tax vas lssued i

the amcunt of 95,080.5¢8 for the period from January 198% m
Septesbar of 1963, Since the sum of $790,72 had besn paid pusen
to reports filad by the taxpaysr, the amount of 85,269,968 wﬂ ,
outstanding., None of tha Ltems are acomtested by the "y
other than that of a disallewance of loases unascowmtabis m
that period in the amount of ﬁuugalhﬂ gallons at 3 1/3¢ por
gallon amounting to $4,803.28,

At hu:-iul hald, the taxpayer argusd that thass »
thefts by F § M Schaefer Brewiang Cempany persemnel, Indictaspte
vere returned ageinst a few of the perscanel and affidavite
submitted tending to sstablish a theft of a very minimsm smount
of beer. The remaining amount remains unacoounted for, but theve
is a strong probability and likelihood that such amounts were '
stolen by the taxpayer's esmployess,

The taxpayer during the awdit period inveolved filed a
cwn ut& thalir insurer in the Asownt of $236,000, On August §,
uu %«v sattled the insurance claim with the {nsurer

ina.n signed a gensval releass assigning all vuw
ud interest to any claim to the insurance company,

-+ Powur fssuss ave involved herein, The fivet ene is m ‘
" or not the taxpayer has overcoms the presumption sat forth i
" seetion %29 of Article 18 of the Tax Law that, "All alechellis

bevarages which have come inte the possession of a distwibuter
shall be desmed to have been seld or used by sush distyributor '
unless it shall be firoved to the savisfaction of the tax mm
that sueh aleoholiec beveragses have not been sold or wed.," I
balieve that the evidence reesived hersin warrants the presesmption
azmﬂnammdhymuw m-u»mmwum
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change the consspt ef volwm s of the tranafer. I amy Wadefare,
of the epinion that the mtﬁ au aot result in & uh M! giele 1

~ and Deoamber 18, 1
_Muzuuﬁwumuu vxyhyuuumu

‘settlament, amwr, although the fawts indisste m ta mv e

- (letter of February 11, 1938 by former

that vnder a Blaak Claim Policy issued by the imsurer eovering
thefts by smployees, the insured has received $100,008 in ;

W theft ocowrved, the seaend issus, which is the -

is whether or wt a "theft" is & 'uh" wdsr ¥e L
subdivision 10 of the Tax Law, Sweh subdivision m i PR
amandasnt by Chapter §80 of the Laws of 1938 dafined the m SN
'uh" ta nean "any transfery exchange or bavter in .{-:m : |

means vhatsocever fw a considevation.” The law was

M«d 1838 to eliminate the words "for a cnsideratiam™
in erder that gifts made by a distriduter m;.d t:lx&w

MM, Comnittee on Taxation; Assembly i

‘ Shuthcm 1mnmmuum
traasaction for comnsideration, it ecan be infew
intanded was a voluntary tmufn. When the
were eslimimated in-ordey that gifts could be tml

of m Tan m.\ a

| xtutaumumtmﬂ nmmm msaum
was snacted defining the werd "sals" in euafemnivy wivh the
definition used in Article 19 of the Tax Law. Awtiels 18 smd - |
Article 10 of the Tax Law are wniqus in that ether jwrisdiesions
do not define the word "sale” as byoadly as defined in ewr Tak haw

and is generally made depsndent 4 transfer of tiyle, Pevr -
exanple, in an opinion of the Califowmia Attewsey Gemens) ﬂn
State Board of Equalization !oysuiu llw u8/3%, 2y A0Ne
the Attomey Gensral was of the ﬁ a umue m .
tu&%muofmnﬁfusﬁ)mla ts was ypos the

if the theft oscurved am:-umuapumumm
but that swemption eould ba olaimed for the stelen »&um

exaise tax on distilled liguor does met specifisally sentain ?I
Miu for smemption k the oase of a theft,

A question of theft of cigarettes vas waised h m m
anaa‘ Mapy & Covy Inec: The mmmutulm "
333 up&u of nhh are in e file ‘ foreey

on sigavettes which had been -um from the dealers Linarrr SR
redchad vas bassd upon the nature of | &, o ’1' m gt
tax, Seetien %71 provides that “"There erel) b

be paid a tax (a) on all ai;mmt g o

(Emphasis Supplied). Furthermors, seetita V77, e A
provides that, "The possession . a . of ‘im nstan
paukages byuypmmm-mmmmhanlu Py
evidenos that such aigmma ave possessed f »
or for purpess of use." (Emphasis Supplled,
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:mvim for the atﬁaiu of & stamp upon gigarettes within 24
, . b ;

Subdivision 1 of section %24 of Article 18 of the Tax lLawv
provides for the imposition of an excise tax at § 1/3¢ per gallom
upen hesrs and at differeat amownts per gallem other alecholie
beverages, Paragraph f of sueh subdivision p des for an enaise
tax upom all other liquors when sold or used within this state,
The words "when s0ld or used within this state” are intended dy
Avtiels 18 to apply to all beveragss imecluding beer. Thus, seetion
8429 of the Tax provides for the filing of a yetura stating
separatsly the nusdbsr of gallons of beers, wines and liquors seld
or used by such disteibutor ia this state, Furthewmore, seetien 419
makes the posssssion of alechelie uunzu a presusption that they

als bean Sold or used. Avticle 18 in o Mznnua an ensise
tak upon the sale or use of alecholic bevarages by distriduters
within the stats. The cigarette tax, howaver, is impesed wpem
possession for asale or uwses L '

The third issue is whether or not a uss of the aluchelie
beverags took placé resulting in the proper impositien of tan.
In accordanes with seotion 420, subdivision 12 of the Tax Law .
which defines the word "use"™ as meaning, “any compow g 0
mixing of alecholiec beverages with other ingredients or other

~ treatmeat of the sams in sush manner as to render them wafit or

and alse %

unsuitabls for acnsumption as a beverage

LS GRS N S 4
on _of 3 sverag rags or otherwise"

Enphasis Suppiled), jord " 2% Inserted into TAe JTax Law
by Chapter 9% of the Laws of 1334 at a time when the wvord “sale®
meant & sale for a consideration. It ecan, therefore, be iaferred
that the word "use” implied a voluntary use and not an invelwmtary
L3 : B
| The fourth issus herein is ﬂis.m» or not a sale M

~ place om August §, 1385 when the taxpayer subrogated its vights

to the insuranece company. The subrogation is in the form of a
Relesse and Assignment Agreemsnt which provides that, “The
Insured has assigned and does heveby assign, nnhtmcur and

88t over to the Surety all its rights, title and intevest in

‘ ‘v;l.;tiou to any and all itenms claimed in and by the said proef
~ of loss
| ¢p to ‘iﬂ‘."‘tgﬁo'

and all monsy that may be recovered by reason thereeo!,

In the recent case of Consolidi
, fax Cemnission, 23 A D 24 877, the sourt held that in
procetds were Aot gross receipts purenant to section 18% o :
Tax Law. Under such reasoning, the indesnification of $100,008,00

e
e

is not gross vecaipts muuhf from a sale. The taxpayer, howsver,

has by the agreement sold all its rights, title and interest in
relation te any and all items claimed in and by the preoof of less,
The proof of loss filed with the insurer on Decamber 318, 1984 liste

~ wndey items various packages of besr in accordanes with an attashed




/s/

wlfe

P .
! scheduls, The question is, therefore, whether or not the fom

hereia results in a taxable sals, Although the Releass and mt
Agreenent took place two years subsequent to the perieds mm

in the assessment, the attornsys have asasented to the inelusion

of the pu»iodn up to and immsdiately subsequent to the date of

‘the assi nt, if sudh assignment and subrogation bscomss pertinsat

at arriving at a determination.

- I am of the opinion that the assigament did awt runlt
in a sale as such word is defined imisection 420, subdivision 10
of the Tax Laws Subrogation is an equitabls right and the
is elearly applicable where the policy centains the
subrogation clausa (sce #§ C,J,8, section 1208), The issue Mn
is whether or mot the assignment and subrogation which teak plaee
on August 6, 1965 in additien to subrogating the claime ¢f v
insured to the insurer ales transferved title teo the beverages
which were stelsa, Where the insurance paid excseds the losas m
the insured has been paid in full for suech less, the iasured cemmet
aaintain an sotion against the wreng doer as he is ao longer the
real party in interest (ses 31 N,Y. Jur seection 1638), In such
case it could be argued that titzn to the property had passed te
the insurer. Howsver, whers as here, the loss sxceeds the amowmt
palid by the insurer, it has baen held that the hnmd tu :ﬁu
m 1-;:1 mcr of tht utiu um of &ati«m (P’ peX Unifon

LIRLIN: wigs, 225 A'D 788
511 SRS PEOR g6 ns Misc. 183
284 IYS 409)," It 1is app that € agal ow cuhip of the
cause of actiou is net aamuvuy uyaenym with legal ownership
of the personal property underlying the claim, Simnilarly, vords
of transfer in the assignment of au rights, titis and hmt
in velation to any or all items claimed are ordinary words of
ghws;ﬁm and do not necsssarily treasfer t.ith to the itens
GBS LIVES 5

zs:

I am, therefore, of the epinion that thm has been ne
sals or trans fer of the stolen items by virtue of the mimt
and subrogation amd that, aceordingly, no tax can de impos
begause of such subrogation. I have, therefore, t reparad a
proposed determination limiting mna}.f to the period under uvi.ﬂ
canaelling the assessments on the ground that the thezt Was Aot
& sale or use uvpon which a ‘taw couia be ilumposed, Kindly m
ths file after dispositiom.

/s/ MARTIN SCHAPIRO

S. HECKELMAN

MStea
Ena.

June 38, 1968
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" ; STASE OF NEV YORX
STATE TAX CONMISSION

LA R B B B B R R R EE]

IN THE KATTER OF THE APPLICATION '
oF '
F & M SCHAEFER BAEWING CO, '

FOR A KEARING YO BEVIEW THE DETERMINATION OF

THE STATE TAX COMMISSYION WNDEZR ARTICLE 18 OF

THE TAX LAW FOR THE PEAIOD COMMENCED JANUARY 1, 1@

1383 AND ENDED EEPTEMBER 30, 19¢3
: !

'““-“"‘--“‘..”‘."‘-..

F 8 M Schasfer Brewing Company, the taxpayer hereis,
baving filed an application for a hearing to reviesw the deteyminatien
of the State Tax Commissicn with respect to alecholie Deverage
taNes asssssed under Artiele 18 of the Tax Law for the period
commanced January 1, 13582 and ended September 30, 1983, and a
hearing having been held on Desssber 18, 1968 and continued en
February 28, 1985 at the office of the Stats Tax Commission,

80 Centre Street, New York, N. ¥, before Martin Sehapiro, Neariag
0fticsy of the Department of '!‘mtteu and !‘Mu. the taxpayer
having appeared by {ts officer and having been represented by
Counssl, and the sntire recerd having been duly examined and
eonsideved, '

The State Tax Commisaion heveby finds:

‘( 1) That & detersination was issued on August 12, 1888
deternining alocholie beverage teuss under Article 10 of the
Tax Law dus and owing for the peried January 1, 1962 through
September 30, 1963 in the amount of §4,209,08; that this amount
was arvived at, as set forth in the statement of audit changss
dated July 21, 1968, by impesing a tax of $8,803,20 for the sale
or use of 144,087,87 gallons of beer as losses wnacecuntadls
duriang the auvdit period, and by further arediting and debiting




ofe

ssptain overstatesents and understatsments of iaveatery which
are not contested by the taxpayer,

(2) That said losses vers disclesed as a vesult of an
iaventory of mershandises which showed & shovtage of 184,007,807
gallons of beer, \ | .

(3) That the shortpge vas occasioned during the tasable
peviod by theft by the taxpaysr's employess without the knowledge
of the tanpayer, | ' | |

 Upen the foregeing faets, the Sgate Tau Comsission heveby

DECIDESs

{A) That a theft is not a sals or use upon which a tam
may ba imposed purevant te Article 18 of the Tax Law,

(8) That, ascordingly, that portica of the assessmat
impeaing a tan of $8,803,28 upon the sale or use of the 188,087,087
gallens of besr is hereby eancelled, and the ansunt of 0533,48 is
heredy directed to be refunded te the tawpaysr,

DATEDs Aldany, New York ea the Sth day of July o 1086
STATE TAX COMMISSION

/s/ JOSEPH H. MURPHY

/s/ IRA J. PALESTIN

/s/ JANMES R. MACDUFF




