
STATE OI' NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition

o f

Jacquin-New York Incorporated

c /o .Char les  Jacqu in  e t  C ie ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Alcohol ic Beverage Tax

under Article 18 of the Tax Law

for  the  Per iod  9 /L173-6 /30 /76 .

AFFIDAVIT OF },IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by mai l  upon

Jacquin-New York Incorporated, c/o Charles Jacquin et Cie, Inc.,  the pet i t ioner

in the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Jacquin-New York Incorporated
c/o Charles Jacquin et Cie, fnc.
2633 Trenton Ave.
Philadelphia, PA L9L2S

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF I{ET.T YORK
STATE TAX COI{MISSION

In the Matter of the petition

o f

Jacquin-New York Incorporated

clo Charles Jacquin et Cie, Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Alcohol ic Beverage Tax

under Art ic le 18 of the

AFFIDAVIT OF UAITING

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of l1ay, 1980, he served the within not ice of Decision by mai l  upon Paul
Chazan the representative of the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Paul_ Chazan
Buchman & Buchman
Ten E.  40 th  S t ,
New York, Ny 10016

and by depositing same enclosed in a postpaid properly addressed wrapper ia a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16th day of May, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

May 16,  1980

Jacquin-New York Incorporated
c/o Charles Jacguin et Cie, Inc.
2633 Trenton Ave-
Philadelphia, PA 79t?s

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nol'e exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 430 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Paul Chazan
Buchman & Buchman
Ten E.  40 th  S t .
New York, NY 10016
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COM}TISSION

In the Matter of the Applicat.ion

o f

JACQUIN - NEI^/ YoRK, INC.

for Revision of a Determinat ion or for Refund
of Alcohol ic Beverage taxes under Art ic le 1g
of the Tax Law for the period September 1, lgT3
through June 30, 1976.

1. Appl icant,  Jacquin

refund of alcohol ic beverage

7974 through December, 1975.

-  New York ,  fnc . ,  in i t ia l l y

taxes  to ta l l ing  $40,503.76

DECISION

submitted a claim for

for the period January,

Appricant,  Jacquin -  New york, rnc.,  c lo charles Jacquin et c ie,  roc.,

2633 Trenton Avenue, Phi ladelphia, Pennyslvania 19125, f i led an appl icat ion

for revision of a determinat ion or for refund of alcohol ic beverage taxes

under Article 18 of the Tax Law for the period September l, lg73 through

J u n e  3 0 ,  L 9 7 6 .  ( F i t e  N o .  1 9 9 7 5 ) .

A formal hearing was held before Robert  F. Mul l igan, Hearing Off icer,  at

the offices of the State Tax Commission, Two Ltorld Trade Center, New york, New

York on Apri l  23, 1979 at 1:15 P.M. Appl icant appeared by Buchman & Buchnan, Esqs.

(Paul chazan, Esq.,  of  counsel)  and by sarner,  Borofsky & stein, Esqs. (Leonard

Sarner and Paul M. lewis, Esqs.,  of  counsel) .  The Audit  Divis ion appeared by

Peter crotty,  Esq. (Abraharn schwartz and rrwin A. Levy, Esqs.,  of  counser).

ISSI]E

Wtrether overpaSrment of alcoholic beverage taxes, claim for credit or

refund of which was not made within two yearsr may be used, under the equitable

doctr ine of recoupment,  to offset a def ic iency.

FINDINGS OF'TACT



- 2 -

2. The Audit  Divis ion, in examining appl icantts records in connect ion

with the refund clain,  test-checked appl icant 's computer ized invoice registers

to determine i f  or iginal  returns were accurately f i led. The test indicated

that invoice registers did not agree with the gal lonage reported on appl icant 's

returns. Accordingly,  the Audit  Divis ion ini t iated an audit  to reconci le

differences between the invoice register and the returns. The audit was

comnenced in July or August,  1976.

3. 0n October 26, 7976, appl icant executed a Consent Extending Period of

Limitat ion For Assessment of Beverage Taxes Under Art ic le 18 of the Tax Law,

providing that the amount of tax due for the period September, 1973 through

February, 1974 could be deternined before March 31, 7977. 0n March 17, 1977,

applicant executed a second such consent extending the time for assessment for

the periods September, 1973 through May, 1974, to June 30, Lg]7. (Both of the

above mentioned consents were also executed by the State Tax Comnission).

4. For the periods January, 1974 through December, 1975, the periods

covered by the original refund claim, the Audit Division found that applicant

Idas ent i t led to a refund of $171003.32, which amount was agreed to by appl i -

can t ' s  compt ro l le r .

5.  The audit  for the period Septenber,  1973 through June, 1976 disclosed

what appeared to be overpayments for the months of Septemberr October and

November ' 1973. Applicant was unardare of these possible overpayments until

informed thereof by the auditors. The apparent net credits for these months

Idere as fol lows:

Sept.ember 1973
October 1973
Novenber 1973
Total  Net Credits

6. In the Beverage Tax Field

$ 5  ,523 .27
7  ,988 .28

44.993.79
$58 ,505 .34

Audit Report, the auditors stated as fol lows:
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"Examiners are not recommending that subject be granted credits
indicated for 9/73, 70/73 and 7L173. These returns were f i led and
paid beyond the two year statute period for refunds.

In addit ion, the audit  di f ferences could not be suff ic ient ly ex-
plained via records or the company conptrol ler to just i fy issuance
of a credit at this time. If Albany should decide to waive the two
year statute period, it is recomnended that examiners return to
subject for further invest igat ion of these di f ferences.

The major di f ference occurred during 7t/ tS. The only explanat ion
that the comptroller ldas able to offer was that the iame- invoices
$tere run twice by the Phila. computer. During this period the
returns were prepared in Philadelphia from cornputor (sic.) runs nade
by the Phi ladelphia computor (sic.) .  The person involved in preparing
the returns during this period is no longer employed by the company,
and workpapers pertaining to the preparation of the returns could
not  be  loca ted . ' l

7.  0n May 10, 7977, the Audit  Divis ion issued a Ten Day Notice to Fi le a

Corrected or Sufficient Return of Tax Due Under Beverage Tax law, by which it

disallowed credits taken by applicant on its tax returns in the amount of

$58'505.34, the total  net credits for Septenber,  0ctober and November 1973.

The not ice al lowed the $171003.32 refund claim for the periods January, lg74

through December, 1975.

8. 0n June 28, 1977, the Audit  Divis ion issued a Not ice of Deterninat ioa

of Tax Due Under Beverage Tax Law against appl icant in the anorrnt of  $731953.55,

plus penalty and interest of  $19 ,227.92, for the periods December, 1973 through

February ,  7976,  a  to ta1-  o f  993,18L.47 .  App l ican t  pa id  the  sun o f  g93,181.47

on or about October 27, 7977. On or about November 30, 7977, appl icant paid

an add i t iona l  $3r335.06 ,  the  accrued pena l ty  on  the  assessment .

9. Appl icant contends that i t  is ent i t led to offset the def ic iency for

the period Decenber, 1973 through June, 1.976, by the overpayments nade in

Septenber, October and November, 1973 under the equitable doctrine of recoupment.

CONCI.USIONS OF IAhI

A. That sect ion 434.1 of the Tax Law provides as fol lows:
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"1. Whenever the tax commission shall determine that any monies
received under the provisions of this art ic le were paid in error,  i t
may cause the same to be refunded, without interest,  in accordance
with such rules and regurat ions as i t  may prescr ibe . . .  provided an
appl icat ion therefor is f i led with the tax comission within two
years from the time the erroneous payment was made.',

B. That sect ion 430 of the Tax Law, which had provided, in essence, that

the State Tax Commission could determine a tax within three years of the

f i l ing of a return or,  i f  no return was f i led, at  any t ime, was amended effect ive

July 24'  1975 to provide that,  not withstanding the foregoing, where, before

the expirat ion of t ime prescr ibed for determinat ion of tax, both the Commission

and the taxpayer consented in writing, the period courd be extended.

C. That sect ion 434.3 of the Tax Law, which was added effect ive JaIy 24,

1975 ' provides that if an agreement extending the period for determination of

tax was made within the two year period for the f i l ing of a claim for reimburse-

nent or an application for refund, the period for fil ing a clairn for reinbursement

or an appl icat ion for refund shal l  not expire pr ior to six months after the

expiration of the period within which a determination may be made pursuant to

the agreement or any extent ion thereof.

D. That applicant is not entitled to refund for the overpaJrments made in

the months of September, 0ctober and November, 1,973, since appl icat ion therefor

was not made within the two years from the time payment was made, as required

by section 434.1 of the Tax Law. Moreover, the agreement extending the period

for determinat ion of tax was not made within such two year periodg therefore

the two year period was not extended by vir tue of sect ion 434.3 of the Tax Law.

E. That although courts have recognized the doctrine of recoupnent in

tax  cases  (e .g .  Mat te r  o f  Nat iona l  Cash Reg is te r  Co.  v .  Joseph,  299 N.Y.  200;

l{obi l  Oi l  Corporat ion v.  State Tax Comrnission, 62 A.D.2d 668) there is no

jur isdict ion at the administrat ive level of  the State Tax Commission to apply
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such equitable rel ief .  ( I t  is also noted that s ince certain discrepancies

were not adequately explained at the time of the audit, [see Finding of Fact

No. 61 further audit action would be required in the event such relief were to

be granted. )

F. That the application of Jacquin - New York, Inc. is denied and the

Notice of Determination of Tax Due Under Beverage Tax Law is sustained.

DATED: Albany, New York STATE TAX C0MI1ISSI0N

MAY 1 6 1980


