
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Drlnks Galore, Inc.

for a Ilearlng to Revlew a Determlnation of
Alcohollc Beverage Tax under Artlcle(s) 18 of
the Tax Law and Tltle Y of the Adnlnstratlve
Code of the Clty of New York for the Perlod
e / 1 1 8 0  -  3 / 3 0 1 8 2 .

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Connlsglon, that he/she ts over 18 years
of age, and that on the 20th day of July, L987, he/she served the wlthln noclce
of Decislon by certlfied mail upon Drlnks Galore, Inc. the petltloner io the
lrlthln proceeding, by encJ-osing a true copy thereof ln a securely seal,ed
postpald wrapper addressed as follows:

Drlnks Galore, fnc.
1331 Jeroue Ave.
Bronx, NY L0452

and by deposltlng saoe enclosed ln a postpal.d properly addressed lrrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further
heretn and that the address
of the pet l t ioner.

Sworn to before ne thls
20 th  day  o f  Ju ly ,  1987.

says that the sald addressee ls the petttloner
set forth on sald wrapper ls the lasE known addrees

to admlnlster



STATE OF NEW YORK

STATE TAX COINfISSION

In the Matter of the
of

Drlnks Galore,

Petltl.on

Inc . AFFIDAVIT OF .\TAILING

for a llearlng to Revlew a Deterutnatlon of
Alcohollc Beverage Tax under Artlcle(s) 18 of
the Tax Law and Tltle Y of the Adulnstratlve
Code of the Clty of New York for the Perlod
e/1180  -  3130182 .

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet ivI. Snay, belng dul-y sworn, deposes and says that
he/she is an enpJ.oyee of the State Tax Comrnlsglon, that he/she ls over 18 years
of age, and that on the 20th day of Ju1y, 1987, he served the wlthln nottce of
Declslon by certlfied nall upon Harvey R. Poe, the representatlve of the
petltioner ln the wlthln proceedlng, by encloslng a true copy thereof tn a
securely seeled postpald wrapper addressed as follows:

Ilarvey R. Poe
256 Colunbia Tpke. - Colunbla Conmons - Sulte 202
Florhan Park, NJ 07932

and by deposltlng
post offlce under
Servlce wlthln the

That deponent
of the pet l t loner
last known address

same enclosed ln a postpatd properly addressed wrapper Ln a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the satd addressee ls the representatlve
hereln and that the address set forth on sald rrapper ls the

of the representatlve of the petltloner.

Sworn to before me this
20 th  day  o f  Ju1y ,  1987.

to adulnlster
Tax Law sect



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . ! { I S S I O N

AL B AN Y,  NEI ,T  Y ORK T2227

July 20, L987

Drlnks Galore, Inc.
1331 Jerone Ave.
Bronx, NY L0452

Gentlemen:

Please take notice of the Declslon of the State Tax ConmLsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the aduinlstratlve level.
Pursuant, to sectlon(s) 430 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Connlsslon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and uust be connenced ln the
Supreme Court of the State of New York, ALbany County, nithln 4 nonths frou the
date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
with this decLsLon may be addressed to:

NYS Dept. Taxatlon and FLnance
Audtt Evaluatlon Bureau
Assessxoent Revlew Unlt
Bulldlng #9, State Caupus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxl.ng Bureaufs Representatlve

Petl t lonerrs Representat lves
Harvey R. Poe
256 Colunbla Tpke. - Colunbl.a Commons - Suite 202
Florhan Park, NJ 07932



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f
:

DRINKS GALoRE, rNC. DECISIoN
:

for a Hearlng to Review a Deternination of
Alcohollc Beverage Tax under Artlcle 18 of the :
Tax Law and Tltle Y of the Adnlnlstratlve Code
of the Clty of New York for the PerLod :
September 1, 1980 through iYarch 30, L982,

:

Pet i t ioner,  Drinks Galore, Inc.r  1331 Jerome Avenue, Bronx, New York

l'0452, flled a petLtton for a hearlag to revlew a deterulnatlon of alcohollc

beverage tax under Artlcle 18 of the Tax Law and Title Y of the Adnlnlstratlve

Code of the Clty of New York for the perlod Septenber 1, 1980 through March 30,

1 9 8 2  ( F l 1 e  N o .  5 0 0 8 8 ) .

A hearlng was held before Jean Corlgllano, Hearlng Offlcer, at the offlces

of the State Tax CommissLon, Two World Trade Center, New York, New York, on

January 28, 1987 at 1:30 P.M. Pet l t ioner appeared by l larvey R. Poe, Esq. The

Audlt  Dlvls lon appeared by John P. Dugan, Esq. (Mlchael P. Glannon, Esq.,  of

counsel) .

ISSUE

lJtrether the Audtt Dlvlslon properly estlnated petitloner's tax ltablltty.

FINDINCS OF FACT

1. 0n December 8, 1983, the Audlt  Dlvtslon tssued to pet l t loner,  Drloks

Gatore, Inc. ("Drlnks GaLore"), a Notlce of Deterolnatlon of Tax Due under

Artlcle 18 of the Tax Law for the perlod Septenber 1, 1980 through March 30,

1982' assertlng additlonal New York Clty alcohoLLc beverage tax due ln the

amount  o f  $38 '044.44 '  p lus  pena l ty  o f  $12,376.00 ,  fo r  a  to ta l  due o f  $501420.44 .
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2. Durirrg the audit perlod, Drlnks GaLore lras a registered wholesale beer

dlstributor l-ocated in New York City and subject to the New York Clty excise

tax on beer.

3. The assertion of additlonal tax due from Drinks Galore resulted from a

general  invest i .gat lon of the buslness pract lces of New York Cityrs beer dlstr l -

butors conducted by the New York City Department of Finance, Tax ilepartment

Enforcement Divis ion ("Clty") .

4. In connectlon with its lnvestigation, the Clty subpoenaed the books

and records of H & H Beer and Soda, T:r ,c.  d/b/a Priced-Rlte Beverages (rrPrlced-

Rite"),  an unregistered distr lbutor located in Newburgh, New York. Among those

books and records were 42 invoices showing sal-es of beer trom Priced-RLte to

DrLnks Galore.

5. Clty investigators lnterviewed Mlchael Marko, owner of Priced-Rite,

and Priced-Rlters bookkeeper, nanager and truck drivers. they confirmed that

Drlnks Galore purchased beer from Prlced-Rlte during the audlt perlod and pald

for those purchases in cash.

6. Subpoenaed New York TeLephone bllls for the audlt period showed

numerous telephone cal1s made from Prlced-Rlters buslness teLephone to the

buslness telephone of Drinks Galore.

7. Based on two factors, the City concl-uded that al l  sales of beer made

by Drlnks Galore !,rere made ln New York: flrst, a surveill-ance of lts business

premises revealed that the vast najority of trucks and vans whlch plcked up

beer purchased from Drinks Galore bore New York license plates; second, a

review of the tax returns of Drinks Galore disclosed no requests tor retund of

exclse taxes paid on beer later sol-d outside of New York.
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8. A City audltor revlewed and analyzed records made avaiLable by Drinks

Galore to determine whether the beer purchases shown on the Priced-Rite lnvolces

were reflected in those records. Two of the forty-two Priced-Rlte lnvolces

appeared as purchases ln the Drlnks Galore cash disbursements journal. One of

the lnvolce purchases (invoice no. 208U3) of 6,615 gaLlons of beer was reported

by Drinks Galore on 1ts tax return. The remaining lnvoices, coverlng the

perlod September 1, 1980 through March 30, L982, dld not appear in the books or

records of Drinks Galore.

9. In a written statement, the presldent and vlce-presldent of Drlnks

Galore asserted that the only purchases it made from Priced-Rite were those

shown on the two invoices whlch dld appear in the books and records of Drlnks

Galore.

10. The City auditor concl-uded that Drinks Galore had falled to pay the

excise tax due on 317r037 gal lons of beer purchased from Priced-Rl-te.  He

appl led the tax rate of 12 cents per gal lon to these purchases to calculate

addit ional tax due of $38,044.44 fot the perlod under considerat ion.

11. Drinks Galore was glven the opportunity to present evidence in support

of i ts pet i t ion, but chose not to do so. Fol lowlng the Lntroduct ion of Jur ls-

dlctlonal documents by the Audit Dlvislon, Drinks Galore nade a motion to

adjourn the State Tax Conmlssion proceedings, pendlng the outcome of a clvll

court proceeding ln the Southern District of New York invol-ving Drinks Galore

and the Clty. The hearing officer denled this notlon, but granted Drinks

Galore the opportunity to renew its motl-on in writLng to the State Tax Comnieston

by March 31, L987. Petltloner did not submit a motion to the Cornmlssion nor

request an extension of tlne to flle such a motion.
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CONCLUSIONS OF LAW

A. That sect ion Y46-1.0(6) of the Admlnistrat ive Code of the Clty of New

York def lnes a distr ibutor as t t [alny person who imports or causes to be inported

lnto [New York] tGl l ty any alcohol ic beverages which are or wl l -1 be offered for

sal-e or used for any conmercial purposett. An exclse tax is lnposed on dlstrL-

butors ot beer at the rate of 12 cents per gaL1on (Adnlnistrat lve Code of the

Clty of New York S Y46-2.0[a]) .  A11 of the provisions of Art lc le 18 of the Tax

Law apply to the taxes inposed by Adnlnlstrat lve Code $ Y46-2.0(a).

B. That Tax Law $ 429(L),  in pert inent part ,  provides that every distr ibutor

shall fLle, on the twentieth day of each month, a return statlng seParately the

number of gallons of beer sold or used by such dlstributor in New York State ln

rhe preceding month. rrAll- alcohollc beverages which have come lnto the possesslon

ot a distributor shal-L be deemed to have been sold or used by such dlstributor

unless lt shall be proved to the satlsfactlon of the tax commlssion that such

alcohol ic beverages have not been sold or used." (Tax Law $ 429131.)

C. That, with certain l-lnlted exceptlons, none of whlch pertaln to

lnstant proceeding, the burden of overcomlng a tax assessment ls placed

the taxpayer (see, e.g.,  Clarence R. Ol iver Post Memorlal ,  Inc. v.  State

the

uPon

Tax

Coumisslon, 10L ADzd 92L). Petltloner presented no evidence in supPort of its

petitlon and raised no issues of J-aw regardlng the method by whlch the tax lras

assessed. Consequent ly,  the tax assessment must be upheld.
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D. That the pet l t ion of Drinks Gal-ore, Inc. ls denied and the Not lce of

Det,ermination of Tax Due issued on Decenber 8, 1983 is sustained.

DATED: Albanyr New York STATE TAX COMMISSION

JUL 2 0 1987
PRESIDENT


